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IN. THE - I 

# 

United States Court of Appeals 

For the District op Columbia. 


No ; . 9156. 


1. CORPORATION AUDIT COMPANY, a corporation, 

2. ROSE ROBINS, 

3. ROSE ROBINS, as administratrix of the estate of 
Barney Robins, deceased, 

4. CORPORATION FINANCE COMPANY, a corporation, 

Appellants, 


v. 


MORRIS CAFRITZ, Appellee. 


Appeal from the Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOB, APPELLANTS. 


JURISDICTIONAL STATEMENT. 

; # i 

Jurisdiction of this Honorable Court to review a final 
order of the District Court: of the United States for the Dis¬ 
trict of Columbia is conferred by Title 17, Section 101 of 
the Code of Laws for the* District of Columbia (1940 edi¬ 
tion). 
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STATEMENT OF FACTS. 

Appellee in the instant case, plaintiff below, is Morris 
Cafntz, a real estate operator and builder in the City of 
Washington, District of Columbia. 

The several defendants are Bose Robins, administratrix 
of the estate of Barney Robins, deceased; Rose Robins, in- 
dividually; the Corporation Audit Company, a body cor- 
porate, under the laws of the District of Columbia; and the 
Corporation Finance Company, a body corporate, under the 
laws of the State of Delaware. 

The action below sought judgment against Rose Robins, 
administratrix, and the Corporation Audit Company in the 
sum of Thirty-six Thousand One Hundred Thirty-four and 
75/100 Dollars ($36,134.75); for judgment against the Cor¬ 
poration Finance Company in the sum of Eight Thousand 
Four Hundred and 00/100 Dollars ($8,400.00); and for 
judgment against Rose Robins, individually for the sum 

of Two Thousand Eight Hundred Eightv-nine and 00/100 
Dollars ($2,889.00). 

By his amended complaint the appellee, plaintiff below 
alleged that during the year 1941, and for a number of years’ 
prior thereto, he had retained and employed the Corpora¬ 
tion Audit Company as an expert accountant and auditor 
to keep and maintain several books and records for himself 
and for divers corporations in which he was directly in¬ 
terested as an officer and stockholder, including the books 
used in connection with the Cafritz and Specter bank ac¬ 
count maintained by the appellee in the Bank of Commerce 
and Savings in the District of Columbia. The appellee fur¬ 
ther alleged that the Corporation Audit Company was em¬ 
ployed to audit appellee’s books and records at the end of 
each calendar year and to prepare appellee’s income tax 
return. It was further alleged that Barney Robins, who 
died on November 16, 1943, was the general manager in 
charge of and managing the business of the Audit Company 
and had actively participated in all of the transactions be¬ 
tween the appellee and said company. The amended com- 
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plaint alleged that the appellee reposed special trust and 
confidence in the Audit Company and in Robins, its general 
manager—that there existed curing the time in question a 
fiduciary relationship on the part of the Audit Company 
and its manager towards the appellee. This was denied by 
the answer of the defendants' and characterized as a con¬ 
clusion of law. There is nothing in the record to show 
Cafritz ever entrusted the defendant with money. (Em¬ 
phasis supplied.) 

The amended complaint alleged that between February 
16, 1941, and October 28, 1941, the Audit Company, by its 
general manager, caused to be paid out from the said bank 
account certain monies that belonged to the appellee 
amounting to Thirty-six Thousand One Hundred Thirty- 
four and 75/100 Dollars ($36,134.75); that these monies 
were paid out for the benefit -of the Audit Company or its 
manager and not for the benefit of the plaintiff. (R. 4) 
The checks in question were as follows: February 17,1941, 
$8,000.00; February 18, 1941, $7,575.25; February 19, 1941, 
$6,159.50; February 20, 1941, $6,000.00; October 25, 1941, 
$8,400.00. 

Appellee testified these cjiecks were prepared by the 
Corporation Audit Company and presented to him for 
signature by Barney Robins with the representation that 
they were for monies to be used for the various Cafritz com¬ 
panies in event needs might arise during the vacation Caf¬ 
ritz then was to take for a period of three or four weeks in 
Nassau. (R. 55-57) 

Nowhere in the case, either in the pleadings or in the 
proof, is there any suggestion that the appellee Cafritz, 
upon his return from Nassau . ever inquired of the Corporac¬ 
tion Audit Company or Robins as to whether any or all of 
the checks had been used—or ivhat had become of them. 
There is no testimony as to inquiry of any kind or any ac¬ 
tion on the part of the appellee concerning these checks 
until several years later when the Bureau of Internal Reve¬ 
nue commenced its inquiries.- 
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The Audit Company maintained and kept in its office cer¬ 
tain of appellee’s records and books of account, including 
check books, bank statements, and paid and canceled checks 
of appellee’s Cafritz and Specter account with the Bank of 
Commerce and Savings. 

Appellee testified that in August of 1943 be was visited by 
agents of the Bureau of Internal Revenue, who called bis 
attention to the item of date of February 17, 1941, in the 
sum of $8,000.00 (R. 71). Inquiry at that time was made by 
the Internal Revenue agents of the appellee as to whether 
be bad given Robins a check as of that date in that amount. 
This is the first time that the appellee Cafritz became aware 
of the alleged shortages. 

Appellee testified on trial that each of the five checks in 
question was signed by him and in each instance was made 
payable to a corporation in which appellee was interested. 
(R. 72-73) (Emphasis supplied) 

It was conceded by the plaintiff in the course of the pre¬ 
trial proceedings that only appellee, Morris Cafritz, w’as 
authorized to sign checks against the Cafritz and Specter 
account. (R. 22) 

In their answer to the complaint the defendants admitted 
that the Corporation Audit Company was employed by the 
appellee and that Robins was an officer and general man¬ 
ager of the Audit Company. The allegation wfith respect 
to conversion of the funds in question was denied. Con¬ 
cerning a deposit of a check in the sum of $8,400.00 to the 
account of the Corporation Finance Company on or about 
October 27, 1941, it was admitted that a deposit in that 
amount was made, but this deposit was characterized as 
being in the nature of a wash transaction whereby the de¬ 
fendants received no net benefit. (R. 14) 

In the course of his testimony the appellee stated the 
five checks in question were signed by him, payable in each 
instance to a corporate payee and turned over by him to 
Robins to be deposited in the bank to the credit of the re¬ 
spective payee. (R. 72) The respective payees could not 
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be identified by tbe appellee. It appears that no question 
with regard to these checks or to the transactions in gen 
eral ever was raised by the appellee until the year 1943 
following inquiries of Internal Revenue agents. ^ 

A public accountant employed by the appellee examined 
the books of the Caf ritz and Specter account, together with 
the books of divers corporations in which the appellee was 
interested, but found no entry with respect to any of the 

checks in question. (R. 75) • 

Following the visit of the Internal Revenue agents and the 

examination of the books of account, the appellee, as testi¬ 
fied by him, sent for Robins to ask for an explanation. 
Robins came to Cafritz’s office the following day and said 
he would look into the matter (R. 58-59). Thereafter, un¬ 
der date of August 18, the appellee wrote to Robins person¬ 
ally requesting an immediate accounting. (R. 59) In reply 
to said letter the appellee received from Benjamin Kay, 
Robins’ brother-in-law, a letter under date of August 20 
advising appellee that Robirs then was absent from the 
city and promising to call the letter to Robins’ attention 
upon his return. (R- 61) Soon thereafter a son of Robins 
called to see Cafritz and requested him to await his father s 
return to the city, as his father then was ill. On October 
11,1943, appellee Cafritz wrote a further letter of inquiry, 
this time addressed to Benjamin Kay, enclosing a copy of 
his August 18 letter. (R. 62) The Court overruled objec¬ 
tions to both Cafritz letters as self-serving declarations 
(R 59-60-61-62). They were received as Plaintiff’s Exhibits 
Nos. 16 and 17. Objection to Kay’s reply as hearsay like¬ 
wise was overruled. . ,, 

In November appellee Cafritz placed the matter in the 
hands of his attorney who Wrote to Robins under date of 
November 15,1943, threatening suit. (R. 63) Robins died 
the following day, November 16, 1943. 

On October 28, 1941, the Corporation Finance Company, 
bv Barney Robins as Vice President, drew a check on the 
Securitv Savings and Commercial Bank, payable to the 

V t 
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order of Robins individually for the sum of $8,400.00. (R. 
67-6S) The ledger sheets of the bank indicated that this 
check was cashed. However, it is of very great significance 
that there was produced in evidence only a photostatic copy 
of the face of the check. (Emphasis supplied.) The testi¬ 
mony of the bank employees was that the bank made a prac¬ 
tice of photostating only the face of such checks and had 
no record, photostatic or otherwise, of the back of the check. 
(R. 84) The record is silent, therefore, as to the identity 
of the endorser or endorsers, and the further course of the 
check or information as to through whose hands it passed 
prior to the time it was charged as against the Corporation 
Finance Company account. 

The services of the Corporation Audit Company were 
terminated as of the end of the year 1941. In 1943 the 
furniture, trade name, and customers of the Audit Company 
were sold. Mr. Robins received an undisclosed sum, while 
after his death, Mrs. Robins received $750 from Clabaugh 
and Company. (R. 94) There is no proof to support the 
judgment of $2,889 against the widow individually, save 

this $750 item. 

The Corporation Audit Company, as shown by a copy of 
1 its income tax return for the taxable year 1939, wound up 
its business as of January 1, 1940, paid a liquidating divi¬ 
dend to its stockholders and thereafter ceased to do busi¬ 
ness as a corporate entity, although never formally dis- 
i solving the same. (R. 50) From January 1, 1940, until 
March, 1943, the Corporation Audit Company was the trade 
1 name under which Barney Robins individually carried on 
his business as a certified public accountant. (R. 12) 

In the course of his testimony, appellee produced the 
Cafritz and Specter ledger sheets of the Bank of Commerce 
and Savings, which, among other things, bore opposite the 
entry covering the payment of the first check in the sum of 
$8,000.00, a notation, apparently in pencil, of the name, 
“Robins.” The defendants objected to the receipt of the 
ledger sheets bearing this notation. The ledger sheets were 
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received with this notation excluded. (R. 79-81). Despite 
the exclusion of this pencil entry (R. 81-82) a damaging 
reference thereto is contained in the Court’s findings of 
fact (No. 11 R. p. 26). | 

Shortly after the trial got underway counsel for the de¬ 
fendants in objecting to testimony offered by appellee stated 
it violated the surviving witness rule in that it dealt with 
alleged transactions and conversations between the appellee 
Cafritz and the decedent, Barney Robins. At that time 
and on five occasions thereafter counsel for the appellee 
assured the Court, as well as counsel for the defendants, 
that his proof was being offered only as against the Corpor¬ 
ation Audit Company. (R. 49-51-57) Under that assur¬ 
ance of counsel for the' appellee, the defense thereafter 
was restricted to the alleged liability of the Audit Company. 
Counsel for the appellee Cafritz moved in the closing min¬ 
utes of the trial to have his proof extended so as to apply 
not alone to the Corporation Audit Company, but * 4 against 
Barney Robins and against the administrator.” (R. 105). 
Even at that time he did not apply to have his proof ex¬ 
tended to the Corporation Finance Company. This motion j 
of the appellee, to consider his case in chief as proof against 
two other defendants, tva:> ruled on by the Court at no time ; 
throughout the trial or at the conclusion. (Emphasis sup¬ 
plied.) ! 

The first notice received by counsel for the defendants 
therein and the appellant's in the case at bar that such ap¬ 
plication had been granted with respect to two other de¬ 
fendants appeared in the findings of fact, conclusions of 
law, opinion. and decree filed several months after the close 
of the trial. Despite the fact that appellee at no time 
moved to extend any of his proof to the Corporation Fi¬ 
nance Company, the Court in its final decree (R. 39) en- j 
torerl judgment in favor of the appellee as against the Cor¬ 
poration Finance Company in the sum of $8,400.00. 

The other portions of the decree entered judgment 
against the Corporation Audit Company in the sum of j 
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$36,134.75, together with interest thereon from October 25, 
1941 (R. 39). A judgment likewise in the sum of $36,134.75 
with interest and costs was entered as against Rose Robins, 
administratrix. Judgment was awarded (R. 39) against 
Rose Robins in her individual capacity in the sum of 
$2,889.00. 

Harry Maurice Kay, brother of defendant Rose Robins, 
was called as a witness for the appellee. He produced the 
cash book and the check stub hook of the Corporation Audit 
Company (R. 97), stating he had brought to the office of de¬ 
fendants J counsel all the books and records of Barney 
Robins he could find (R. 102). However, the Court in its 
findings of fact (No. 20, R. p. 28) held that the defendants 
failed to produce the hank statements, payee checks, the 
minute book, and the stock book of the Audit Company. 

The available books of the Audit and Finance Companies, 
although balanced and apparently in excellent order , con¬ 
tained no entries with regard to any of the so-called Cafritz 
checks. 

Exhibit N of the plaintiff, being a photostatic copy of the 
original ledger sheets of the Bank of Commerce and Savings 
showing deposits, withdrawals, and balances of the Cafritz 
and Specter account, is at hand before this Honorable Court 
as an original exhibit. The appellee also has caused it to 
be printed as a supplement to the appendix. 

The ledger account of Cafritz and Specter indicates that 
throughout the years 1937 and 1938 it was rather modest. 
In October, 1938, the balance was $2,005.73. The pertinent 
entries from October 14, 1938, until the closing of the ac¬ 
count three years later, December 16, 1941, are set forth 
verbatim: 
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STATEMENT OF BANK OF COMMERCE A SAVINGS. 


Withdrawals 

Deposits 

Date 

Balance 


4 

10/14/38 

$ 2,005.73 


$ 8,000.00 

1/22/41 

10,005.73 


7,000.00 

15,5751:5 

12,159.S0 

2/ 8/41 
2/11/41 

17,005.73 

• 44,740.48 

$15,000.00 self 

2/13/41 

29,740.48 

8,000.00 

7,575.25 

, 

2/17/41 

21,740.48 

• 

2/18/41 

14,165.23 

6,159.50 


2/19/41 

8,005.73 

6,000.00 

8,400.00 

2/20/41 

2,005.73 


21,840.50 

10/11/41 

32,246.23 

21,840.50 

10/17/41 

10,405.73 

8,400.00 


10/27/41 

2,005.73 

2,005.73 


12/16/41 

.00 


For one thing, it shows a total of only six deposits. Also, 
it shows only eight withdrawals, including the final check 
extinguishing the account. Of these, the first withdrawal 
under date of February 13, 1941, in the sum of $15,000.00, 
(R. 53-54-55) admitted to have been made by Cafritz and 
deposited to his account in the Riggs National Bank, serves 
to wipe out the two deposits of $8,000 and $7,000.00, made 
on January 22, 1941, and c'n February 8, 1941, which total 
precisely $15,000. The last deposit on October 11, 1941, 
in the sum of $21,840.50 w&s withdrawn by Cafritz several 
days later and charged as against the account on October 
17,1941, by a check in precisely that sum, likewise deposited 
to the personal account of appellee, in the Riggs National 
Bank. (R. 54-57) No explanation was provided as to these 
transactions, which obviously were of a “wash” character. 
The deposit of the sum of: $8,400 on October 11, 1941, was 
withdrawn in precisely that same amount on October 27, 
1941. (Ex. N) There is no proof provided by the plaintiff 
to indicate why it was that the alleged suggestion of the 
decedent Robins for funds for the possible use of Cafritz- 
controlled corporations should include $8,400, or precisely 
the amount of a deposit a, few days before in the Cafritz 
and Specter account. Although the Cafritz and Specter 
ledger was in the possession of the appellee after July and 
August of 1941—and other entries were made after these 
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dates by appellee’s bookkeeping department—there is no 
record of the $8,400 deposit or withdrawal. 

The appellee Cafritz testified that he did not consult the 
Calritz and Specter ledger with respect to his account was 
unabie to obtain the duplicate ledger sheets as issued by the 
Bank of Commerce and Savings, and also was unable to 
recover the canceled checks. He added he had “no record” 
m his office of the Cafritz and Specter account. (R. 70) 
However, with all this pertinent data lacking, his check of 
date of December 16, 1941, in the sum of $2,005.73 extin- 
pished to the last penny the balance of the account. Cur¬ 
iously, this sum is the precise balance in the account as of 
Octob^r^l4,il938, and which remained unchanged until Janu- 

Contending at the time of the trial that there was an 
alleged shortage of $36,134.75, it is clear from consideration 
of the entire record that no inquiry as to this alleged short¬ 
age came from Cafritz at the time of the closing of this 
account or until several years later when he was interro¬ 
gated by the Bureau of Internal Revenue concerning his 

inm™ 6 taX - TiUS inqui17 a PP eai *s to have eventuated (R. 
109) m an income tax deficiency assessment as against the 
appellee Cafritz of “around 60 or 70 thousand dollars.” 
At the time of trial it was conceded that an effort was bein 
made to offset this deficiency by the claim of $36,134.75. ° 
The decree (R. 39) awards the appellee judgment as 
against Rose Robins in her individual capacity in the sum 
of $2,889 with costs. There is no proof whatsoever to sup¬ 
port any such judgment. Mrs. Robins was called as a wit¬ 
ness by the appellee and testified that the assets, furniture 
and good will of the Corporation Audit Company were sold 
partly to Newrath and Snyder, and some accounts of cus¬ 
tomers were turned over to Clavbaugh and Company. Part 
of the proceeds were paid to Barney Robins. There is no 
revelation as to any amount derived from Newrath and 
Snyder, and only an admission as to the receipt by Rose 
Robins of $750 from Claybaugh and Company. How the 


Court arrived at its determination to return judgment 
against Kose Robins in the sum of $2,889 without support- | 
ing proof is unknown to the appellants. 

i 

STATUTES INVOLVED. 

Title 14, D. C. Code (1940 Ed.), 302. Testimony of sur- 
viving party. i 

If one of the original parties to a transaction or contract 
has, since the date thereof,' died or become insane or other¬ 
wise incapable of testifying in relation thereto, the other 
party thereto shall not be allowed to testify as to any trans¬ 
action with or declaration or admission of the said deceased 
or otherwise incapable party in any action between said 
other party or any person claiming under him and the j 
executors, administrators,< trustees, heirs, devisees, assign¬ 
ees, committee, or other person legally representing the 
deceased or otherwise incapable party unless he be first 
called upon to testify in relation to said transaction or 
declaration or admission by the other party, or the opposite 
party first testify in relation to the same, or unless the 
transaction or contract was made or had with an agent of 
the said deceased or otherwise incapable party, and said j 
feagent testifies in relation thereto. (Mar. 3, 1901, 31 Stat. 
1357 ch. 854, $ 1064; Apr. 19, 1920, 41 Stat. 567, ch. 153.) 

Title 14, D. C. Code, 304 (1940 Ed.). Partners as wit¬ 
nesses. 

Where any of the original parties to a contract or trans¬ 
action which is the subject of investigation are partners or 
other joint contractors, or jointly entitled or liable, and 
some of them have died or otherwise become incapable of 
testifying any others with whom the contract or transac¬ 
tion was & personally made or had, or in whose presence or 
with whose privity it was made or had, or admissions in 
relation to the same were made, shall not, nor shall th^ 
adverse party, be incompetent to testify because some of 
the parties or joint contractors, or those jointly entitled 
or liable, have died or otherwise become incapable of testi¬ 
fying. (Mar. 3,1901, 31 Stat. 1357, ch. 854, § 1066.) 
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STATEMENT OF POINTS. 

1. The Court erred in finding by way of either surmise or 
conjecture that Barney Robins, whose estate is represented 
herein by appellant Rose Robins, administratrix, converted 
any of the funds of the appellee to his own use or to cor¬ 
porations in which he (Robins) was interested. 

2. The Court erred in inferring that the aforesaid Barney 
Robins resorted to forgery or alteration of either the names 
of payees on checks, or in the alternative, forged the en¬ 
dorsements on said checks. 

3. The Court erred in failing to apply the surviving wit¬ 
ness rule, Title 14, Section 302, District of Columbia Code. 

4. The Court erred in receiving in evidence the photo¬ 
static copy of only the face of a check, no copy of the reverse 
thereof being available. 

5. The Court erred in failing to rule promptly on the 
application of the appellee to extend his proof to the two 
named appellants other than the Corporation Audit Com¬ 
pany when throughout virtually the entire case the proof 
of appellee, under assurances of appellee’s counsel, had 
been restricted to the appellant Corporation Audit Com¬ 
pany. 

6. The Court erred in receiving in evidence letters con¬ 
taining damaging self-serving declarations of appellee. 

SUMMARY OF ARGUMENT. 

i 

1. The Court erred in finding solely on the basis of sur¬ 
mise and conjecture without competent evidence that Bar¬ 
ney Robins or any of the corporate defendants converted 
any funds of the appellee. 

2. In view of the fact that the checks in question in each 
instance were made payable to a corporate defendant in 
which appellee was interested, the Court erred in finding on 
a basis of surmise and conjecture that Barney Robins or the 
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corporations in question converted any funds belonging to 
the appellee. 

3. The Court erred in finding, presumably in the alterna¬ 
tive and completely without competent proof bearing 
thereon, that the defendants or any of them either forged 
the endorsement of the corporate payee on the checks in 
question or forged or altered the n am e of the corporate 
payee on the face of each check. 

4. The Court erred in finding that a simple custodial ar¬ 
rangement whereby Robins was given possession of the 
checks in question, which checks were made payable to cor¬ 
porate payees in which appellee was interested, could, on 
the basis of that fact, be enlarged into a fiduciary rela¬ 
tionship. 

5. The Court erred in failing and refusing to apply the j 
surviving witness rule and in permitting the plaintiff to 
testify at length as to alleged transactions between himself 
and the decedent Robins. 

6. The Court erred in accepting and considering as com¬ 
petent evidence the photostatic copy of only the face of a 
check drawn by the Corporation Finance Company by Bar¬ 
ney Robins, Vice President, to the order of Barney Robins, 
individually, particularly when said photostat did not in¬ 
clude the back of the check together with the endorsement 
or endorsements thereon. 

* 

7. The Court erred in failing whatsoever throughout the 
entire trial of the case to rale on the late and unseasonable 
application of counsel for the appellee to extend his proof 
so as to apply to Barney Robins and the a dmin istrator when 
theretofore appellee’s proof had been offered and received j 
in evidence under repeated assurances of counsel for the 
appellee that it was being introduced only with respect to 
the defendant, the Corporation Audit Company. 

8. Until the last few minutes of the case all of appellee’s 
proof had gone in under assurances of counsel for the ap- j 


( 
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pellee that such proof was being offered only as against the 
Corporation Audit Company. This had the effect of nar¬ 
rowing the scope of defendants’ cross-examination and proof 
in opposition to appellee’s case in chief. With the proof 
pertaining only to the Corporation Audit Company, there 
was no necessity of the other defendants considering their 
position either with respect to cross-examination of appel¬ 
lee’s witnesses or in the matter of producing proof in op¬ 
position. 

9. Even the application of counsel for the appellee to ex¬ 
tend his proof to defendants other than the Corporation 
Audit Company did not seek to include the Corporation 
Finance Company. Nevertheless, the Court in its decree 
proceeded to direct judgment as against the Corporation 
Finance Company against which according to the record 
itself no proof at any time was offered. 

10. The Court erred, in its findings of fact, in holding that 
the bank ledger sheets of Cafritz contained a lead pencil 
reference to Robins opposite an $8,000 item when thereto¬ 
fore the Court specifically had excluded such reference. 

11. The Court erred in receiving in evidence self-serving 
letters of the appellee written Robins in August and Octo¬ 
ber, 1943. 


ARGUMENT. 

No Competent Proof of Conversion. 

Even with the erroneous reception of proof, including 
testimony of the appellee Cafritz in flagrant disregard of 
the surviving witness rule, the record presents nothing with 
respect to the alleged conversion of the large sums in ques¬ 
tion that is not based on surmise and conjecture. 

The testimony of Cafritz himself is that he turned over 
to the decedent Robins the checks in question, each drawn 
to the order of a corporate entity in which Cafritz was 
interested as a stockholder and officer. Cafritz could not 
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identify the payee corporation. There is nothing whatso¬ 
ever in the record to show that these funds ever found their 
way into Robins’ control or that any of the funds were ex¬ 
pended by Robins or by corporations in which he was in¬ 
terested for his own use or benefit. The finding on the part 
of the Court that there was conversion is unsupported. 

To have appropriated the proceeds of any of the checks 
in question to Robins’ own use or to the use of the Corpora¬ 
tion Audit Company or the Corporation Finance Company 
called for the indulgence—in the alternative—of the sur¬ 
mise that Robins either caused the name of the corporate 
payee to be altered or the endorsements on the several 
checks to be forged. 

When a Court has to indulge in the presumption that de¬ 
fendants in a civil case in some unknown way, unsupported 
by proof of any kind or character, have resorted to the 
commission of a criminal offense, to wit, forgery, this would 
seem to fall far short of the necessities of proof. 

The picture presented is that Cafritz managed his affairs 
in such a way as to overlook the alleged disappearance of 
the sum of $36,000 for a period of two years—that when 
the alleged irregularities were called to his attention by 
the Bureau of Internal Revenue, no competent proof of 
any kind or character was offered to support his suspicions 
that the losses had been brought about by some unknown, 
unexplained dereliction on (he part of Robins. 

This does not measure up to the standard of proof re¬ 
quired either in this or any other case. 

If, in fact, appellee Cafritz suffered losses aggregating 
$36,000.00, then it would appear that any loss in the cir¬ 
cumstances should be chargeable to him and to himself 
alone because of the neglect on his part that delayed even 
an inquiry as to alleged transactions until just a few months 
before Robins’ death. 

In considering the indisputable fact that the findings of 
the Court in favor of the appellee reside entirely upon sus¬ 
picion, conjecture, and inference there is to be noted the 
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language of Chief Justice Groner in Kenney v. Washington 
Properties, 76 App. D. C. 43,128 Fed (2) 612: 

“We have often said that, while a satisfactory con¬ 
clusion may be reached through an inference from 
established facts, there must still be facts proved from 
which the inference can be drawn. No inference of 
fact may be drawn from a premise which is wholly 
uncertain. Benedick v. Potts, 88 Md. 52, 40 A. 1067, 
41 A.L.R. 478.” 

Also, this Honorable Court in Levy v. Vaughan, 42 App. 
D. C. 146 held that legal responsibility of one person to 
another cannot be predicated upon evidence from Which the 
jury can draw an inference only by speculation, it being 
necessary that the evidence be positive to such a degree that 
the inference naturally arises. 

Plaintiff’s case as to alleged conversion on the part of 
the defendants necessarily reposes on the inference that 
Robins procured the monies in question for his own use or 
the use of corporations in which he was interested either 
by forging the name of the payee on each check or the en¬ 
dorsement thereon. This is not sufficient. It amounts to 
an inference based upon another inference which is not 
sufficient to warrant a recovery: 

“It is a well-settled rule of law that you cannot base 
inference upon inference.” Lamb v. Union Railroad 
Company, 195 N. Y. 260. 

In the Demjanike case, 274 N. Y. S. 387: “Imagination 
cannot take the place of convincing proof.” 

The First Circuit held in Sinclair Refining Co. v. Jenkins 
Petroleum Process Co., 99 Fed. (2) 9, that “inference from 
opportunity alone is not evidence, especially against cate¬ 
gorical denial by -witnesses.” In this case, Robins, the 
other party to the transaction, is now dead and cannot 
testify, but the books of the Corporation Audit Company 
and the Corporation Finance Company apparently kept in 
perfect order, do not indicate either in the recorded deposits 
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or withdrawals or in the’balances from time to time that 
the proceeds of any of the checks in question ever were 
converted by Robins. 

The Eighth Circuit of the Circuit Court of Appeals in 
Cupples Co. Manufacturers v. National Labor Relations 
Board , 106 Fed. (2) 100, 105 held that: 

“* * * Evidence which merely furnishes ground for 
suspicion and conjecture proves nothing * • 

Appellee’s case resides entirely in his contention that 
Robins committed criminal acts in that he must have forged 
either the names of the payees on the checks in question or 
the endorsements thereon:, and that he converted the pro¬ 
ceeds to his own use. 

One alleging criminality must overcome the legal pre¬ 
sumption of innocence, Sr/nonton v. Los Angeles Trust <& 
Savings Co., (Cal.) 221 Pap. 368; 270 Pac. 672. There is no ! 
presumption that a person will commit an illegal act. 
(Brown v. Robinson, 224 N. Y. 301, 314-315). Where the 
facts relied on to recover a money judgment amount to a j 
crime committed, the trier of the facts must be satisfied by ! 
a clear and satisfactory preponderance of the evidence to 
a reasonable certainty ( Amsden-Lumber Co. v. American 
Surety Co.. 127 Kan. 469; Kuhl v. Clark. 261 Ill. App. 491.) 
In the case of Brown v. Robinson, 224 N. Y. 301, there was 
a recovery based upon a claim that usurious interest had 
been exacted. The Court of Appeals in its unanimous opin¬ 
ion said: : 

| 

“The intent to takp usurious interest requires such 
purpose on the part of the borrower as well as upon 
the part of the lender * * *. Such an intent when con¬ 
summated draws after it not only civil penalties by 
way of forfeiture, but .constitutes a crime. And before 
bolding that a person has been guilty of such cm offense, 
it should have been clearly and decisively proved and j 
found and not left to inference and implication * * 
(Emphasis supplied) ; 
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Finally there is the language of the United States Su¬ 
preme Court in United States v. Ross , 92 U. S. 281-284; 23 
Law Ed. 700: 

“They are inferences from inferences; presumptions 
resting on the basis of another presumption. Such a 
mode of arriving at a conclusion of fact is generally, if 
not universally, inadmissible.’* 

The Court erred in finding that the defendants, Corpora¬ 
tion Audit Company and Barney Bobins as General Man¬ 
ager during the year 1941, bore a fiduciary relationship 
toward the appellee. 

The Court found that a fiduciary relationship existed and 
that it became the duty of the defendant Corporation Audit 
Company to deposit to the credit of the Cafritz controlled 
corporations the five checks aggregating the sum of $36,- 
134.75, and that it was the further duty of said defendant 
to enter these checks on the appellee’s personal ledger and 
in the books of the records of appellee’s corporations. 

Consideration of all the proof in this case does not sup¬ 
port the conclusion of the Court that a fiduciary relation¬ 
ship prevailed. The testimony of the appellee particularly 
indicated that the duties of the Corporation Audit Company 
and Robins as General Manager were those of an auditor. 
The duties of an auditor ordinarily do not include the 
handling of monies of the client. The duties of an auditor 
require examination, recordation, analysis and report. 

Robins accepted these checks which were made payable, 
not to himself, but to corporations controlled by the ap¬ 
pellee. The theory of a fiduciary relationship might he sup¬ 
ported if the payee of each check was in fact Robins or the 
Corporation Audit Company. The fact that the payee in 
each instance was a Cafritz corporate entity and not Robins, 
not only fails to support the fiduciary theory, but actually 
repels that construction. 

The plain fact of the matter is that Robins took these 
checks in a custodial capacity. There is nothing whatever 
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in the facts to support the theory of fiduciary ship. It sug- 
gests the thought that Robins in fact was entrusted with 
only a locked safe. There is nothing to show that he exer¬ 
cised either dominion or control over the contents. If the j 
fiduciary relationship contended for by the appellee actually 
prevailed in this case, then it would have been more con¬ 
sistent with that theory had Cafritz, the appellee, turned 
over to Robins a lump sum to meet corporate emergencies 
in the absence of the appellee on his vacation. But the fact 
of the individual corporate payee being named on each in¬ 
strument and the further fact that most of these checks 
were prepared for odd amounts would seem to make the 
fiduciary ship theory fall of its own weight. 

On the surface there would appear to be little necessity 
for the injection of the fiduciaryship issue in this case. 
However, plaintiff was unable to prove the main proposi¬ 
tion—that is, whether or not there was conversion of monies 
of the appellee on the part of either Robins or by corpora¬ 
tions controlled by him.- To fill the gaps in the case he 
otherwise could not prove, appellee superimposed a fiduci¬ 
aryship theory on an ordinary custodial base. Knowing 
that the testimony of the : appellee Cafritz was inadmissible 
under the surviving witness rule with regard to transactions 
and conversations betweep him and the decedent Robins, he 
sought to evade this barrier by invoking Title 14, Section 
304 of the D. C. Code (hereinafter quoted, page 11) 
which would seem to withhold the beneficent effect of the 
surviving witness rule in those cases where there is a joint 
liability. Title 14, Section 304 never has been construed, 
so far as is known, by any Court in the District of Columbia. 


There are no annotations to indicate otherwise in the 1940 
edition of the Code. An examination of Shepard reveals 
as the only citation thereunder the case at bar. 

A fair reading of this Section would seem to indicatd 
that it was designed to apply in those cases where a joint 
liability in fact existed--and not a joint liability reposing 
for the most part upon i. shadowy conception of law. 


/ 
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There was no joint liability on the part of the Corpora¬ 
tion Audit Company and Barney Robins. The pleadings 
allege that the Corporation Audit Company was employed 
by the appellee. Robins is brought into the field of alleged 
liability onl\ on the theory that he was the active managing 
head of the Corporation Audit Company. Nevertheless, 
the appellee urges and the Trial Court finds—both on an 
attenuated theory of law lacking support in the facts—that 
such joint liability exists. 

The application of the Court of this novel theory of joint 
liability to the facts in this case enabled the Trial Court to 
hurdle the surviving witness rule, escape its plain and 
strong inhibitions, admit proof that otherwise should have 
been rejected, and then find that in the circumstances al¬ 
though the plaintiff could not prove his case, the duty re¬ 
sided with the defendants and each of them to afford an ex¬ 
planation. (Conclusion of Law, No. 4; R. 37 (Emphasis sup¬ 
plied) 

The theory of the law and the construction of the facts 
adopted by the Trial Court torture the plain meaning of the 
statute. 

Death has sealed the lips of the defendant Barney Robins. 
The intent of Title 14, Section 302, is to seal the lips of the 
survivor to the transaction. Nevertheless, the language of 
302 and the plain intent thereof are evaded by this curious 
construction provided by the Trial Court. 

Counsel for the appellee (R. 105) concedes that evidence 
of transactions between Cafritz and Barney Robins would 
be inadmissible if only Robins alone were involved as party 
defendant. This is a concession that such testimony would 
be excluded under the surviving witness rule. However, he 
states that an exception prevails “wdiere two or more per¬ 
sons are liable”, whereupon he invokes Title 14, Section 304 
of the Code. An analysis of Section 302 and 304 would ap¬ 
pear to lead to the fair and reasonable conclusion that the 
framers of the Code intended to relax the strictures of the 
surviving witness rule only in those cases of joint liability 
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where there was a surviving person available to testify. It 
does not appear that Congress in enacting this Section in¬ 
tended to relax the surviving witness rule to make its pro¬ 
hibitions ineffective in cases where there was joint liability 
on the part of a natural person and a corporation. Surely, 
a corporation cannot speak for itself. It must speak through 
a person. To give to Section 304 the interpretation urged 
by the appellee in this case would be to bring about the very 
injustices that the surviving witness rule was designed to 
prevent. There is no concession on the part of the appel¬ 
lants here that there is any joint liability on the part of the 
Corporation and Robins. But since this theory was adopted 
by the Trial Court and relied upon by counsel for the ap¬ 
pellee, it is only fair to point out that the plain intent of the 
rule is to cover a situation where there is alive at the time 
of trial a surviving person among those who have been 
charged, to counteract the testimony of the plaintiff party. 

The trial court states (R. 35) that the declarations com¬ 
plained of as being in violation of the surviving witness 
rule relate to “extraneous facts”. Quite the contrary is 
true. The declarations run to the heart of the entire case. 
Without these declarations being admitted in evidence the 
Court would have nothing to go on in the matter of any 
proposition of liability on the part of the defendants. While 
conceding that a higher degree of proof is necessary in a 
criminal case, counsel for the appellants does not hesitate 
to assert that in this state 1 of the record, no trial judge could 
have done other than direct a verdict in such a proceeding. 
In a case tried to a jury, there would have been no recourse 
on the part of the trial court but a directed verdict for the 
appellants. \ 

Invoking Section 304 really amounts to the proposition 
that appellee, unable to bottom his case on anything save 
declarations in violation of the surviving witness rule, pro¬ 
ceeds first with an unwarranted assertion of a fiduciary re¬ 
lationship and then from .that point leaps to the next infer¬ 
ence that out of this alleged fiduciary relationship there 
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came about a joint liability that would make his proof ad¬ 
missible under Section 304. 

Next, appellants insist that the long and unexplained de¬ 
lay of the plaintiff in asserting his claim should be weighed 
most heavily against him in considering the evidence, par¬ 
ticularly in view of Robins ’ death. Timely complaint on 
his part might have made it possible for Robins to have tes¬ 
tified in his. own behalf in his lifetime. 

Plaintiff’s neglect is a factor which should be weighed 
most heavily against him in considering his present claims. 
“* • • laches ought to be weighed against him in consider¬ 
ing the evidence.” (Wolcott v. Holcomb, 31 N. Y. 125,129.) 

The trial court appears to count severely against the ap : 
pellants the failure of the defendant Audit Company to pro¬ 
duce certain books and records. It draws inferences un¬ 
favorable to appellants by reason of their non-production 
(R. 32). However, what was found was produced . (Empha¬ 
sis supplied) (R. 32-96-97) It was not shown that any of 
the books of either the Corporation Audit Company or Cor¬ 
poration Finance Company were destroyed or concealed. 
In view of Robins’ death, his consequent unavailability as 
a witness and the production of such books as were found, 
it is respectfully submitted that no adverse inference be held 
as against the appellants and particularly in view of the 
negligence of the appellee in presenting and prosecuting his 
claim for two years or more. 

This appellee claims to have reposed trust and con¬ 
fidence in Robins, but it does not follow that this general 
assertion dispenses with the proof requisite to support his 
cause of action. 

The injection of the fiduciaryship issue in this case is 
totally unnecessary. The single issue is whether Robins 
did or did not convert appellee’s monies. 


/ 
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The Unseasonable Motion of the Plaintiff to Extend His 
Proof so as to Apply to Two Other Defendants and the 
Failure of the Court to Rule Thereon Until Months 
After the Trial Constitute Reversible Error. 

i 

The Court grievously prejudiced the rights of the appel¬ 
lants in this cause—defendants below—in the matter of 
cross-examination and presentation of proof by failing to 
rule at the time of trial itself on the application of the ap¬ 
pellee to extend his case in chief so as to include two defen¬ 
dants other than the Corporation Audit Company, which, 
until the final moments of the case, had been the sole defen¬ 
dant as against which any proof whatsoever had been of¬ 
fered and received. ; 

At the risk of being tedious, counsel for the appellants 
desires at this time to call to the attention of this Honorable 
Court with particularity the asseverations of the plaintiff 
appellee throughout the greater part of the trial below that 
his proof was being confined to one defendant—The Corpo¬ 
ration Audit Company. 

At the very outset of the case counsel for the appellants 
objected generally to the reception of certain evidence of¬ 
fered through the appellee Cafritz with respect to certain 
transactions between the hppellee Cafritz and the defen¬ 
dants (R. 49): : j 

‘ ‘ Mr. Burkinshaw: ; If the Court please, I object. He 
can’t relate any transaction between the deceased and 
the plaintiff. I am perfectly willing to admit that The 
Corporation Audit Company, or Barney Robins, was 
employed by the plaintiff because that is admitted in the 
pleadings, but beyond that it is incompetent. 

“Mr. Strasburger: : I offer this as admissible against 
the Corporation Audit Company. It doesn’t have to 
be admissible as all of them. 

“Mr. Burkinshaw: ■ Your proof is restricted in this 
instance to The Corporation Audit Company? 

‘Mr. Strasburger: So far as dealings are concerned 
with Barney Robins.”; 




24 


Again (R. 50): 

“Mr. Bnrkinshaw: But I understand the offer at 
this time is restricted to the Corporation Audit Com¬ 
pany? 

“The Court: That’s right. Go ahead.” 

i 

With Cafritz the appellee still on the stand (R. 51): 

“The Court: As I understand, you had better let 
me know, and counsel know, when you intend to offer 
testimony against the other defendant because, so far, 
it is admissible, under your contention, only as against 
the corporation. Let me know when you intend to offer 
it as to both defendants so that counsel will have an 
opportunity to object. 

“Mr. Strasburger: I will do that, but, for the time 
being, it is against the corporation. 

4 ‘ The Court: All right. ’ ’ 

“By Mr. Strasburger: 

Q. Did you entrust money or checks to Barney Rob¬ 
ins, or The Corporation Audit Company ? 

“Mr. Burkinshaw: I object to that because it goes 
right into the transactions of Barney Robins and the 
plaintiff. 

“Mr. Strasburger: It is all against the corporation. 
I am offering it only as to the defendant corporation. 

“The Court: Only? 

“Mr. Strasburger: Yes, at the present time. 

“Mr. Burkinshaw: Go ahead. 

“The Witness: Yes, on many occasions.” 

Next, with Cafritz still on the stand (R. 54-55): 

“Q. Who signed the checks? A. I did. 

“Q. And when the checks were prepared by him and 
signed by you, to whom were they delivered? 

“Mr. Burkinshaw: If the Court please, I want to 
keep my record straight. This is all confined to The 
Corporation Audit Company? 

“Mr. Strasburger: That is the understanding. 

4 4 Mr. Burkinshaw: Of course, I don’t care about this 
Corporation Audit Company; it is a defunct corpora¬ 
tion and has no assets.” 
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With Cafritz stiU on the stand (E. 57) attention again 
was called to the restriction of proof to the Corporation 
Audit Company: 

“Mr. Burkinshaw: j Would you confine your proof to 
the Corporation? I Want to be scrupulous about this 

record. • , , 

“The Court: He says be will let you know when be 

offers it as to the other defendant. He has said that 
twice. Go ahead. If is still confined to the Corpora¬ 
tion, according to hii statement, and will continue to 
be so until he notifies you and me otherwise. 

“Mr. Strasburger- That is correct.” 

i 

Another restatement of plaintiff’s position appears (R. 
63): : | 

“The Court: This is testimony still offered against 

the Corporation. . . 

“Mr. Burkinshaw: That’s right, and I won t object 

to it. Go ahead, read it.” 

i 

Finally, in the waning moments of the case, the attorney 
for the appellee sought for the first time to extend his proof 
to the defendants other i;han the Corporation Audit Com¬ 


pany (R. 105). ^ 

At that time, when as the record would indicate, virtually 

all proof had been received, counsel for the appellee then 
sought to extend his case so as to apply “against Barney 
Robins and against the administrator.” It is to be noted 
that even then he did not.seek to extend his proof as against' 
the Corporation Finance Company against which the Court 
thereafter directed judgment (R. 105-106). 

“Mr. Strasburger,: Now, if the Court please, we have 
offered all of this testimony against The Corporation 
Audit Company, and have reserved the problem of the 
law involved as to the admissibility as against Barney 


Robins. , ., , , J 

“I now want to offer all of the evidence on behalf ofj 

Cafritz against Barney Robins and against the adminis¬ 
trator and I do it on the theory that if the first section 
^ « 
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of the code were alone involved transactions between 
the parties would not be admissible, but, as I called to 
your Honor’s attention to the next page, there is an ex¬ 
ception where two or more persons are liable. Now, 
in this case, as I can show by the authorities, the cor¬ 
poration is liable because of its obligation to account for 
these moneys, and Barney Robins, having actively par¬ 
ticipated in the transactions, if we find that to be a fact, 
is also personally liable because an officer of a corpora¬ 
tion cannot escape responsibility for the money he han¬ 
dled, so that we have a case where there are two defen¬ 
dants equally liable for the money.” 

That the Court failed at that time or at any time there¬ 
after in the course of the trial itself to rule on this applica¬ 
tion for extension of proof to two defendants other than the 
Corporation Audit Company is best illustrated by the 
language of the Court itself (R. 44) in denying the motion 
for a new trial. The motion for a new trial specifically sets 
forth as one of the grounds therefor the failure of the Court 
so to rule (R. 42). 

Unfortunately, there is no written transcript of the argu¬ 
ment for a new trial which took place before the Trial Judge 
sitting at that time on assignment at Norfolk in the Eastern 
District of Virginia. However, the order overruling the 
motion for new trial (R. 44) contains the recital of the 
Judge as follows: 

* # and counsel for defendants during the course 
of the argument of said motion having frankly admitted 
that he has no further evidence to offer in the case, nor 
could he state to the Court what questions, if any, he 
might have propounded to the witnesses on cross-exam¬ 
ination had the Court, at the time of the trial, ruled upon 
the admissibility of certain evidence offered by plain¬ 
tiff • * (Emphasis supplied) 

This does not accord with the recollection of counsel for 
the appellants as to what took place at the time of argument 
for new trial. But since the trial Judge in his order essays 
to quote counsel for the appellants, it is respectfully sub- 
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mitted that this should entitle counsel for the appellants 
at this time to state his recollections as to what took place. 

Counsel for the appellants remembers the colloquy in 
question as having consisted of a statement on his part 
that at that time he hardly could be expected to state in 
the course of oral argument for new trial just what ques¬ 
tions he would have addressed to the plaintiff or plaintiff’s 
witnesses had counsel for Cafritz seasonably had made ap¬ 
plication for extension of his proof and had the Court sea¬ 
sonably ruled thereon—or could he at the time of argument 
for new trial be expected to state, in reply to a question pro¬ 
pounded only during the course of that argument, just whatj 
proof he might have considered desirable in contravention 
of the plaintiff’s case. This would seem to be borne out by 
the suggestion of the trial court that he might refer the case 
to the auditor of the Court or a special master for the pur-j 
pose of enabling counsel for the defendants to propound 
such other and further questions of the plaintiff and plain¬ 
tiff’s witnesses as he might deem desirable and to offer such 
proof in opposition to the plaintiff’s case as he might con¬ 
sider requisite in the circumstances. It is the distinct rec¬ 
ollection of counsel for the appellants that this suggestion 
of the trial judge was respectfully declined by counsel forj 
the appellants herein on the ground that he was entitled 
to a trial before the Court—and not partly before the Court 
and partly before a special master or auditor. 

In the absence of a transcript of the proceedings that took 
place at the hearing of motion for new trial, there is, of 
course, difficulty presented. But, even with the lack of a 
transcript, it should require but little argument on behalf 
of appellants herein to persuade this Court that no attorney 
at such a time and under such circumstances ever could be 
expected then and there to state just what questions on 
cross-examination he would have asked the plaintiff appel^ 
lee and his witnesses, aiid what proof in contravention of 
the plaintiff’s case he would have offered had the Court 
seasonably ruled in the application of counsel for the plaint 
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tiff to extend his proof to two defendants who theretofore 
appeared to have been entirely out of the trial. No lawyer 
properly would have presumed to give an impromptu reply 
to such a question, as such an answer would have to be 
based on consideration of all the facts, circumstances, plead¬ 
ings, proof, as well as the exigencies of the situation. 

Examination of the entire record will indicate the ir¬ 
reparable harm that was done the defense of the case in 
the trial court below by reason of the disorderly presenta¬ 
tion of plaintiff’s case in chief and by reason of the failure 
of the Court to rule upon the delayed request of counsel for 
the plaintiff below to extend his proof so as to include the 
other two of the four defendants. The matters and things 
complained of constitute reversible error in that it had the 
unfortunate effect of narrowing defendants’ cross-examina¬ 
tion and causing counsel for the defendants to refrain from 
offering proof in behalf of two defendants, which defen¬ 
dants, according to appellee’s assurances were not called 
upon to offer any defense. 

Counsel for the appellee Cafritz impleaded four separate 
defendants; he repeatedly stated to the Court and opposing 
counsel he was offering proof only as against one—the Cor¬ 
poration Audit Company. In the waning moments of the 
case he sought then to extend his proof so as to apply to 
two other defendants, “ Barney Robins and the administra¬ 
tor”; and finally the Court failed to rule on this application 
until several months after the completion of the trial. 

Finally, without a word of proof being offered as against 
the Corporation Finance Company concerning which not 
even an offer of extension of proof was made, the trial court 
awarded judgment as against that defendant in the sum of 
$8,400. On the whole, this is not a pretty picture. It depicts 
neither an orderly presentation of plaintiff’s case nor 
proper administration of a trial. 

The vagueness of the appellee’s case commences with the 
pleadings. The first cause of action (R. 4) rather inclu¬ 
sively claims that the defendant Corporation Audit Com- 
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pany caused to be paid the sum of $36,134.75 “for the use 
and benefit of the Corporation Audit Company or the use 
and benefit of its said general manager, Barney Robins, or 
the Corporation Finance Company.’* In the second cause 
of action the appellee plaintiff claims, “The plaintiff does 
not know to whom the defendant Corporation Audit Com¬ 
pany by its manager, Barney Robins, paid or caused to be 
paid the said money to the plaintiff converted by it for the 
aforesaid without exception of the proceeds of one check 
in the sum of $8,400.00 • # Even with that allegation 
as to the $8,400 which presumably the plaintiff appellee in¬ 
tended to refer to the Corporation Finance Company, there 
was no proof whatsoever &s hereinbefore indicated that it 
was put in evidence as against the Corporation Finance 
Company. 

Another instance of the uncertainty of the trial court in 
the circumstances is contained in its opinion (R. 33): 

“A question has been raised by the administratrix 
as to the admissibility of certain testimony offered on 
behalf of the plaintiff, it being contended that such tes¬ 
timony is in violation of the so-called ‘surviving party’ 
rule. No objection thereto was made by the other de¬ 
fendants # # \” I 

How the Court succeeded in arriving at that conclusion 
is a mystery to counsel for the appellants, as at the outset 
of the case (R. 49) there was a general objection on the part 
of counsel for the defendants to testimony on the part of 
Cafritz with regard to transactions between Cafritz and the 
decedent Robins. At that point counsel for the appellee 
made his initial statement restricting his proof to the Cor¬ 
poration Audit Company. There was no objection in be¬ 
half of the administratrix alone or of any single defendant. 
The objection, as the record amply indicates, was a general 
objection made in behalf of the defendants. There simply 
does not exist in the record anything to support that portion 
of the Court’s opinion. 
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Failure of the Court to Rule Consistently on Offers of Proof 
Impaired the Presentation of Defendant’s Case. 

In the foregoing pages there has been called to the atten¬ 
tion of this Honorable Court a number of occasions wherein 
the failure of the Court to rule brought about a rather cha¬ 
otic situation with respect to the record. There is another 
instance to be considered. The defendants (R. 49-50) of¬ 
fered an exemplified copy of the income tax return of the 
Corporation Audit Company for 1939 showing that com¬ 
pany ceased to do business as of the end of 1939, and at 
that time, paid out a liquidating dividend to its stockholders. 
After some argument between counsel the Court said, 

“Well, I am going to permit it at this time.” 

In the opinion of the Court (R. 36) dealing with the same 
exemplified copy of the income tax return the Court says: 

“It appears to be inadmissible for the purpose for 
which it was offered because the best evidence of the 
discontinuance of the business of the corporation would 
have been the minute book of the audit company show¬ 
ing a resolution to that effect * * * ”. 

I 

Here we have an instance of the Court ruling one way in 
the course of a trial and directly to the contrary when 
writing his opinion. Further, it was testified to by Harry 
Maurice Kay, called as a witness by the appellee Cafritz, 
that he had not been able to find the minute book of the 
Corporation Audit Company (R. 96). 

Erroneous A dmis sion of Self-Serving Declarations. 

The Court erred in receiving in evidence the self-serving 
letters of appellee Cafritz to decedent Robins in August and 
November, 1943, wherein the appellee sets forth the aver¬ 
ments on which his entire case reposes. As said by this 
Honorable Court in Lucas et al. v. Hamilton Realty Corpo¬ 
ration, 70 D. C. App. 105 Fed. (2) 800: 
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“A man cannot make evidence for himself by writing 
a letter containing the statements that he wishes to 
prove. He does not make the letter evidence by sending 
it to the party agains 1 ; whom he wishes to prove the 
facts. He no more can impose a duty to answer a 
charge than he can impose a duty to pay by sending 
goods. Therefore, a failure to answer such adverse 
assertions in the absence of further circumstances mak¬ 
ing an answer requisite or natural has no effect as an 
admission.’ ’ 

i 

These letters are obviously self-serving declarations. 
Timely objection was made to each as being incompetent, 
but nevertheless each was admitted in evidence. 

The Conclusion of the Court as to Conversion of Appellee’s 
Monies Proceeded from Suspicion and Without Ade¬ 
quate Analysis of the Records. 

As a matter of first impression it might appear that the 
Cafritz and Specter account was one utilized frequently in 
carrying on multifarious business transactions by one of 
large affairs. However, scrutiny does not support this view. 
The ledger sheets (Plaintiff’s Exhibit S) from the Cafritz 
and Specter ledger contain no entries after January 1939. 
Nevertheless, it is the contention of the appellee in this case 
that the decedent Robins was delinquent in his duty as an 
alleged fiduciary in failing to make such entries. No ex¬ 
planation is offered or provided as to why no banking en¬ 
tries were made after this ledger was turned back to the 
appellee Cafritz in July or August, 1941, and thereafter in 
his exclusive possession. Even when alleged irregularities 
were being probed by the income tax investigators, no en¬ 
tries were made covering those alleged transactions form¬ 
ing the subject matter of the present litigation. 

While it is true that there appears to have been no entries 
made in the ledger of the Cafritz and Specter account after 
January 1,1939, the state of the record does not preclude the 
possibility or even probability that such omission is due 
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rather to design than to neglect. Perhaps, the appellee had 
his reasons for failing to have a record kept of the deposits 
and withdrawals in that particular account. There are sev¬ 
eral inexplicable “wash” transactions involved therein. 
And, it is not without significance that the attention of the 
Bureau of Internal Revenue agents appears first to have 
been directed to the $8,000 item in the Cafritz and Specter 
bank account. 

As shown in Exhibit S', there were but six deposits in the 
three years that elapsed during 1939, 1940, and 1941. Of 
these, two in the sum of $7,000 and $8,000, respectively, to¬ 
talling $15,000 and a third in the sum of $21,840.50, were 
almost immediately withdrawn and then deposited in the 
personal account of the appellee Cafritz in the Riggs Na¬ 
tional Bank. There is no explanation as to these obvious 
“wash” transactions. That leaves but three other deposits, 
or an average of one a year. Nevertheless, the appellee 
Cafritz, who claims that he never examined the Cafritz and 
Specter general ledger and that Robins withheld from him 
the duplicate ledger sheets and canceled checks, was able 
to check out to the last penny on December 16, 1941, the 
entire balance remaining. 

Of course, it is conceivable that the appellee Cafritz might 
have ascertained the precise amount of the balance at that 
time by personal or telephonic inquiry at the bank. How¬ 
ever, it is utterly inconceivable that there could have been 
a discrepancy of $36,134.75 at that time which Cafritz failed 
to note and concerning which he, at that time, made no 
inquiry. It was not until several years later when the in¬ 
come tax authorities began their investigation that there 
was any claim on his part of this alleged shortage. 

There are other mysterious aspects about the Cafritz and 
Specter account. Rose Gruber, a bookkeeper in the per¬ 
sonnel office of appellee Cafritz, testified (R. 87-88) that the 
Cafritz and Specter ledger was returned by the decedent 
Robins to Cafritz’s office in July or August of 1941. She 
testified (R. 88) that from that time she made entries in 
that account. 
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James Leo Pope, bookkeeper for the appellee Cafritz, 
likewise testifies as to the books being turned over to the 
appellee and thereafter the entries being made by Miss 
Gruber (R. 89-90-91). Pope further testified with regard 
to the Cafritz and Specter ledger (R. 91): 

“There is no entry in here after January, 1939. The 
balance was cleared out by a journal entry which would 
have to be traced back. ’ ’ 

There is one curious aspect to be observed in. connection 
with the Cafritz and Specter account. This is to be seen 
in the ledger sheet from the Bank of Commerce and Savings. 
It happens that as of October 14, 1938, there was on hand 
a balance of $2,005.73. It also happens that when Cafritz 
concluded to close out this account three years later on 
December 16, 1941, the balance was the same even to the 
last penny. This gives rise to several thoughts. Was the 
entire account used for a Series of wash transactions that 
conceivably may have been; part of tax manipulations later 
investigated by the Bureau of Internal Revenue? Next, by 
eliminating the two checks which Cafritz drew and depos¬ 
ited to his acount at the Riggs National Bank, one in the 
sum of $15,000 and a second in the sum of $21,840.50, which 
happened to account for the three deposits hereinbefore 
pointed out, there remains the curious coincidence that the 
alleged representations of< the decedent Barney Robins in 
February of 1941 as to the desirability of the appellee 
Cafritz leaving with Robins during his (Cafritz) absence 
from the country on vacation, called for a sum that hap¬ 
pened to be precisely the sum total of all monies on hand 
in the Cafritz and Specter account with the two wash 
transactions and the original balances eliminated. 

This is entirely too strange a coincidence. 

As hereinbefore pointed out, one would think that if a 
subordinate of Cafritz wanted Cafritz to leave on hand 
monies as against the possible needs of Cafritz-controlled 
corporations in Cafritz’s absence, then a lump sum would 
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have been sought. It would not have been broken into six 
checks, several representing odd amounts. And the total 
amount needed hardly would have been the total on hand 
after elimination of the “wash” item and the original bal¬ 
ance. 

Consideration of the factors set forth in the preceding 
paragraphs illustrate vividly the need in this case of the 
application of the surviving witness rule and of the harm 
that was done appellant’s case by the trial court refusing 
to apply it. 

1 CONCLUSION. 

On the basis of the foregoing, it is respectfully submitted 
that the judgment of the trial court should be reversed. 

Neil Burkinshaw, 

Dennis Collins, 

Attorneys for Appellants, 
930 Shoreham Building, 
Washington 5, D. C. 
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The Corporation Audit Company and Mr. Robins were 
m the employ of Mr. Cafritz for a period of more than 
twelve years, during which period not only did Mr. Robins 
have charge of all of the financial affairs of Mr. Cafritz 
but he kept many of the latter's account books in the office 
of the Corporation Audit Company and supervised all book 
entries. The implicit trust and confidence placed bv Mr. 
Cafritz in Mr. Robins accounts for the former's failure 
to investigate the various transactions in question until 
they were called to his attention. 


A PPellants' brief the statement is made 
that ‘.‘there is no proof to support the judgment against 
the widow individually, save this $750.00 item." Through 
an error on the part, of the stenographer the amount of 
money collected by Mrs. Robins was not incorporated in 
the report of testimony. As a matter of fact, however, Mrs. 
Robins testified that she had collected monev from Snvder 
as well as Claubaugh & Co., and that the total amount of 
her collections aggregated $2,889.00. The Court below made 

om nd ! ng J° x his . effect ( Findi ngs of Fact No. 30, App. p. 
-9). As Mr. Justice Wyche returned to Spartanburg, S. C. 
immediately after the trial, there would have been no way 
in which to correct the transcript except by correspondence. 
It so happens that $2,889.00 was the exact amount which 
Mrs. Robins did collect, as shown by her account in Probate 

S oart ; - A - s this m atter was not included in the ‘‘Statement 
of Points on which Appellants rely on Appeal", it was not 
deemed of sufficient importance to request Mr. Justice 
Wyche to correct the record submitted by the stenographer. 
At the time of the trial the District Court had no official 
reporters, and the testimony was taken by an unsworn sten¬ 
ographer who unintentionally made a mistake, either in 
taking the testimony or in transcribing his notes. In the 
argument of the case this question was never raised and it 
was not even alluded to in the motion for a new trial. 

There was no competent evidence to show that the Corp¬ 
oration Audit Company wound up its business as of Jan- 


nary 1, 1940, as stated on page 6 of Appellants 7 brief. The 
only effort to substantiate such a claim was an offer of a 
statement annexed to the income tax return of the Corpora¬ 
tion Audit Company for the year 1939. This statement in 
fact forms no part of a regular income tax return. There 
was no evidence of any resolution by the Corporation to self 
and discontinue its business, and no evidence of a bill of 
sale of its assets. During 1940 and 1941 it continued to do 
business in the same office, with the name “ Corporation 
Audit Company 77 on the door, and with no change in th£ 
manner of conducting its business. In addition to this, no 
notice of any change was given to Mr. Cafritz, as showi^ 
by his testimony. (App. p. 47). The bill rendered by th^ 
Corporation Audit Company for the year 1941 for its serv¬ 
ices rendered to Mr. Cafritz, was identical with the othet 
bills rendered in prior years, (see Exhibits) and there was 
nothing to put Mr. Cafritz on notice of any change what¬ 
ever. 

Comment is made upon the fact that the micro-film copjf 
of the check for $8,400.00 on the Finance Company account 
did not show the endorsement of the check which had beeh 
made payable to Barney Robins. The witness from the banlj: 
explained that it was not the custom of the bank to micro! 
film the endorsements on checks. It is true that the record 
is silent, therefore/ 4 as to the endorser or endorsers’ 7 there¬ 
of, but this is due to no fault on the part of Appellee. The 
original paid check should be in the possession of the 
Finance Company, to whom it was undoubtedly delivered 
by the bank in the usual course of business. Why was it 
not produced by the Appellants? Certainly a corporation 
does not destroy its paid checks. The micro-film copy of 
the check was admitted in evidence with the consent of 
Appellees. (App. p. 67) See Exhibit No. 10, App. p. 131. 

Counsel for Appellants refers to the “excellent condi¬ 
tion 77 of the books of the Corporation Audit and Finance 
Companies, and says that they contain no entries with re4 
gard to the so-called Cafritz checks. The documentary evi! 
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dence offered in this case shows that a local check for $8,- 
400.00 was deposited in the Security Savings & Commer¬ 
cial Bank on the 25th day of October, 1941, to the credit 
of the Corporation Finance Company. Three days later a 
check for the identical amount, payable to Barney Robins, 
was drawn on the account of the Finance Company in said 
bank. The books above referred to fail to have any entries 
whatever with respect to these two transactions. If they 
had taken place in the regular course of business, it is diffi¬ 
cult to understand why they should not have been entered 
in both the books of the Finance Company and those of 
Barney Robins. Two days after the check for $8,400.00 
was deposited by the Finance Company a check for Ibis 
identical amount was paid by the Bank of Commerce & Sav¬ 
ings and charged to the Cafritz & Spector account. It would 
require exactly this length of time for a local check to clear 
through the clearing house. (Testimony of John Harrison 
Bell., App. p. 85-86). 

Beginning on page 9 of Appellants’ brief an extensive 
argument is made regarding the deposits and withdrawals 
in the Cafritz & Spector account. 

Not a single question was propounded by counsel to Mr. 
Cafritz when he was on the witness stand regarding these 
items. It is argued that the Cafritz & Spector ledger was in 
possession of the Appellee after July and August 1941, and 
there is no record of the $8,400.00 deposit and withdrawal. 
Although the Cafritz & Spector ledger was returned to Caf¬ 
ritz y s office at the time claimed, he failed to return the paid 
checks and bank statements, and at all times thereafter 
bookkeeping entries were made at Robins’ direction and 
under his supervision. If he failed to direct the bookkeeper 
in Cafritz’s office to make the entries in question there 
would have been no knowledge by her of the transaction, 
and as the paid checks and bank statements thereafter 
continued to be sent by the bank to the office of the Corp¬ 
oration Audit Company, and never reached the book¬ 
keeper, there would have been nothing to put her on 
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notice that such transactions had occurred. There is 
nothing irregular in withdrawing funds placed on deposit, 
and it is quite customary for one's bank withdrawals to 
equal his deposits. 

It is further argued that after July or August there were 
no entries in the Caf ritz-Spector ledger. Quite the contrary 
is true. The ledger was admitted in evidence and will be 
produced at the hearing. It will be observed that there was 
a Caf ritz-Spector account .in the Lincoln National Bank, 
and the monies received from rents were deposited in that 
account and were duly entered by Miss Gruber, the book¬ 
keeper, in the ledger in question. (See Caf ritz-Spector 

ledger). 

Miss Gruber testified that some entries had to be placed 
in the ledger. She had the deposit slips of rents which re¬ 
quired such entries and consequently insisted upon getting 
the ledger from the Corporation Audit Company. (App. 
p. 8S). The only transactions known to her were duly en¬ 
tered. 

On page 10 of the brief it is stated that the inquiry by 
the Bureau of Internal Revenue “appears to have eventu¬ 
ated in an income tax deficiency assessment as against Caf- 
ritz.” There is no evidence supporting this statement. At 
the time the agent of the internal Revenue Bureau called 
to see Mr. Cafritz he was checking Mr. Robins’ tax return, 
and in connection therewith he called Mr. Cafritz s atten¬ 
tion to a certain check for- $8,400.00 which appeared to the 
Internal Revenue Bureau to have found its way into Robins 
possession. At a later period there was an investigation 
of Mr. Cafritz’s returns. • 

Mr. Cafritz testified that the paid checks and banks state¬ 
ments were never delivered to him. This was corroborated 
by the testimony of the bookkeeper Pope. (App. p. 90). 
They had been sent by the Bank of Commerce & Savings 
to the office of the Corporation Audit Company pursuant to 
instructions given to the bank by Robins when the account 
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was opened. This is shown by the card in Robins’ handwrit¬ 
ing which was delivered by him to the bank. (See Exhibit 7, 
App. p. 154). 

If these paid checks had been produced by the Corpora¬ 
tion Audit Company we would have had positive proof of 
the person or persons to whom they were paid. They should 
have been in the possession of Robins at the time of his 
death. 


SUMMARY OF ARGUMENT 

1, 2 and 3. There was no finding by the Court that Robin 
or any of the corporation defendants converted any funds 
of the Appellee, or that they had forged endorsements on 
the checks. The Court held that the checks in question 
came into the possession of the defendants Corporation 
Audit Company and Robins, and that they had failed to 
account for the same or for the proceeds thereof. 

4. A fiduciary relation existed between the parties. 

5. The Court did not err in failing to apply the surviving 
party rule. 

6. The micro-film copy of a certain check drawn by the 
Corporation Finance Company was properly admitted in 
evidence. 

7. The Court did not err in extending the proof to apply 
to the administratrix of Barney Robins. 

8. The opportunity of defendants to cross-examine the 
witnesses was unlimited. 

9. At no lime was any objection made by the Corpora¬ 
tion Finance Company to the admission of evidence, and 
in fact there was no basis for any such objection. 

10. The casual reference in the Court’s findings to the 
lead pencil memorandum on the check merely related to the 
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situation that existed when the agent for the Internal Reve¬ 
nue Bureau called to see Mr. Cafritz, and explains whv thie 

inquiry was initiated. • 

; 

11. The letters written by Mr. Cafritz to Mr. Robins ip 
August and October 1943 w r ere admitted solely for the pur¬ 
pose of showing demand. 


ARGUMENT 

1. The Decree was based upon defendants’ failure to 
account. 


Counsel for Appellants has inferred from the Finding^; 
and Conclusions that the trial court was of the opinion that 
certain of the defendants had forged and cashed the checks 
in question.While there was evidence from which such a conL 
elusion might have been drawn, the Court made no sucp 
finding. On the contrary, the basis of the Decree was thajt 
the defendants had failed in their duty to account for the 
checks entrusted to them or for the proceeds thereof. The 
uncontradicted evidence establishes the fact that the five 
checks in question were prepared by the Corporation Audit 
Company, signed by Cafritz, and delivered by him to Robinfe 
to be deposited to the credit of certain of Cafritz-controlleCl 
corporations. The checks were paid by the Bank of Comj- 
merce & Savings, and charged to the Cafritz & Spector acf- 
count. (Exhibit No. 14, App. p. 126). 

The checks or their proceeds were never credited to any o^ 
the Cafritz corporations, as shown by the testimony of the 
expert accountant, Mr. Ricketts. (App. p. 75). 

The attention of Robins w T as called to these facts during 
his lifetime, but no explanation or accounting was ever 
made. 
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Notices and subpoenas were served upon the defendants 
to produce the records of the Corporation Audit Company 
and Robins, but no such records were produced. 

The burden was cast upon the defendants to show what 
disposition had been made of such checks or their proceeds. 

Wooten Sand & Fuel Co. v. Oumbey, 265 Fed. 91 at 99; 

Papparthanos v. Coakley, 263 Mass. 401, 161 N. E. 804. 

The defendants made no effort whatever to disclose these 
facts. Being expert accountants, their own records and the 
records maintained by them for Cafritz, should have shown 
conclusively w’hat disposition had been made of such checks. 

“All evidence is to be weighed acco rding to the proof jj 
which it was in the power of one sife to have produced, 
and in the power of the other side to have contra¬ 
dicted/’ 

Gotham Silk & Hosiery Co. v. Aircraft Silk Hosiery 
Mills , 147 F. (2) 209. 

Deposits as well as checks drawn on the Cafritz & Spector 
account wrere entered in the Cafritz & Spector ledger prior 
to the year 1941, but during that year, (when the checks 
in question were drawn,) no entries were made in the said 
ledger, which had remained in the custody and possession 
of the Corporation Audit Company until July or August, 
and thereafter under its supervision. 

Although the Court based its decision on Appellants ’ fail¬ 
ure to account there was evidence from which the Court 
could have placed his decision upon the ground of con¬ 
version. 

For example, the cashing of the $8,400.00 check herein¬ 
before referred to wrould support such conclusion. The 
books of the Corporation Finance Company failed to dis¬ 
close the source from wdiich the $8,400.00 was derived, and 
the books of Barney Robins (so far as they have been pro- 
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duced), failed to show the receipt by him of $8,400.00. The j 

records of an expert accountant would ordinarily show j 

these transactions, and the only inference to be drawn from j 

this omission is that there was a sinister motive therefor. 

■ 

. i 

i 

: | 
: | 

n. A Fiduciary Relation Existed Between the Parties. 

The trial court found, as a matter of fact, that Mr. Caf- j 
ritz reposed trust and confidence in the Corporation Audit 
Company as well as in Mr. Robins, its general manager, j 
(Finding No. 2). 

* ‘ Whether a fiduciary relation exists is always a ques¬ 
tion of fact.” 

i 

i 

Pomeroy, Equity Jurisprudence, Sec. 956 

“Where trial court’s findings fully covered contro-j 
verted issues of fact,' they must stand on appeal if sup¬ 
ported by competent evidence of probative value, un-j 
less they are clearly erroneous. ’ ’ 

Lincoln National Life Ins . Co. v. Matheson, 150 F.| 
(2d) 292; 

• i 

Rule 52 (a) Rules of Civil Procedure; 

Smith v. Fletcher, 74 W. L. R. 18, (decided Dec. 3, 
1945). 

The evidence establishes the following facts: 

(a) The Caf ritz & Spector account in the Bank of 
Commerce & Savings was opened by Robins in 
person. 

(b) All deposits were made in that bank by Robins. 

i 

(c) Robins personally made large deposits in the 
Riggs National Bank on behalf of Cafritz. 

(d) All checks on the Cafritz & Spector account were 
prepared by Robins. 
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(e) The Cafritz & Spector ledger, was kept and main¬ 
tained in the office of the Corporation Audit Com¬ 
pany until August, 1941. 

(f) Paid checks and bank statements from the Bank 
of Commerce & Savings, (pursuant to the direc¬ 
tion given by Robins to the bank at the time of 
the opening of the account) were sent by the bank 
to the Audit Company; and were at no time ex¬ 
hibited to or inspected by Cafritz. 

(g) All other account books of Cafritz and his corp¬ 
orations were kept by or maintained under the 
supervision of defendants. 

(h) All income tax returns for Cafritz and his cor¬ 
porations were prepared by the Audit Company. 
(See pre-trial stipulation.) 

(i) The Audit Company undertook to keep and main¬ 
tain the financial records of plaintiff, and all of 
the work was performed by Robins, who was in 
exclusive charge, supervision, direction and man¬ 
agement of the Audit Company’s business. (See 
allegations of par. 2 of Amended Complaint 
(App. p. 3), all of which allegations are admitted 
by Answer.) (App. p. 12). 

(j) Robins was Secretary of one of the Cafritz-con- 
trolled corporations. (App. p. 106). 

“Public accountants and auditors hold themselves out 
to be skilled and competent to perform the duties and 
services which they undertake to perform, and are 
bound to perform such services in an accurate and 
skillful manner. When they are employed for the pur¬ 
pose of auditing books and accounts, they occupy a re¬ 
lation of trust and confidence to their employer based 
upon the superior knowledge of the business of ac¬ 
counting and auditing possessed by such persons.” 

Dantzler Lumber & Export Co. v. Columbia Casualty 
Co., 115 Fla. 541, 548; 156 So. 116; 95 A. L. R, 258. 


“An agent is a ‘fiduciary’ with respect to matter^ 
within the scope of his agency.” 

Restatement of the Law of Ag&ncy, Am. Law Insti¬ 
tute, Vol. 1 , Sec. 13. ; 

“In an action for an accounting, the agent has the burl 
den of proving that he paid to the principal or otherf 
wise properly disposed of the money or other thin g 
which he is proved to have received for the principal. 7 
Ibid, Vol. 2 , Sec. 399 ( 2 ) p. 905. 


III. As to Surviving Witness Rule. 

Prior to the adoption of the D. C. Code there vras in 
force in the District of ^Columbia, a statute, very comprei 
hensive in scope, excluding the testimony of the surviving 
party to a contract or transaction. This was section 858 0 $ 
the Revised Statutes of the United States. When the Cod^ 
was prepared the statute in question was evidently deeme 4 
to be too broad and comprehensive, and in lieu thereof twcj 
sections were embodied in the Code, the second one being 
in the nature of a proviso or exception to the first, whicfy 
if standing alone, might have been authority for excluding 
against the Executrix, (but not against the Audit Company 
and other defendants) very small portion of the testi¬ 
mony in the case. However, the second section—Title 14j 
section 304 of the Code—'-makes all of the testimony admis¬ 
sible, since it provides that: 

“'Where any of the original parties to a contract 

* * • are jointly liable, and some of them have diecj 

* # # any others with whom the contract or transacj 
tion was personally made or had * * * shall not b<j 
incompetent to testify because some of the parties * * 

* jointly liable have died.” 
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In this case, Barney Robins and the Corporation Audit 
Company are 4 ‘jointly liable’* within the meaning of the 
foregoing statute, since the word “person” when used in 
the Code shall be held to include * * * a corporation “un¬ 
less such construction would be unreasonable.” 

D. C. Code , (1940 Ed.) Title 49. Section 204. 

In the statute under consideration the word “parties” 
is used, which is equivalent to the word “persons”. A 
corporation is a party within the meaning of the statute 
because such construction “would not be unreasonable”. 

i Ordinarily a corporation is represented by one or more 
of its officers or agents, who would have personal know¬ 
ledge of the facts surrounding a contract or transaction 
and would be competent to testify regarding it. 

The trial court refers to the instance in which a prom¬ 
issory note is signed jointly by a corporation and an in¬ 
dividual, and suggests that in such an instance it would 
seem that the testimony of all of the parties would be ad¬ 
missible under the statute. 

i 

It has been held by this Court that the first section relat¬ 
ing the exclusion of testimony of surviving party (D. C. 
Code Title 14, Section 302,) should be strictly construed. 

Lucas v. Hamilton Realty Corporation, 

70 App. D. C. 277, 105 F.(2d) 800 

There can be no question of the “joint” liability of the 
Audit Company and Robins. 

“The guilty officer or agent and the corporation are 
jointly liable for the commission of a tort”. 

Aetna Ins. Co. v. Brewer , 

12 F. (2d) 818; 56 App. D. C. 283; 46 A.L.R. 1499 
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“Executive officers of a corporation are personally 
chargeable with corporation’s acts if they knowingly 
caused the acts.” 

Am. Agr. Chemical Co. v. t Barnes, 

28 Fed. Sapp. 73; 

3 Fletcher, Cyclopedia Corps. Sec. 1135 

Va. Car. Chem. Co. v. Ehrlich, 

230 F. 1005 ! 


Mendelson v. Boettger, < 

257 App. Div. 167:, 12 N.Y.S. (2d) 671 

For unlawful conversion the corporation and Robins 
are jointly liable. ! 


Bose v. Bernhardt, 

107 N.J.L. 501, 153 A. 609 

In modern times statutes excluding the testimony of the 
surviving party have been discarded and repealed in a 
number of States. • * 

“The argument that the contrary rule would place 
in great peril the estates of the dead sufficiently typi¬ 
fies the superficial reasoning on which the rule rests. 
Are not the assets of. the living endangered daily by 
the present rule which: bars from proof so many honest 
claims? Can it be mo're important to save dead men’s 
estates from false claims than to save living men’s es¬ 
tates from loss by lack of proof? 


i 

i 


i 


i 


“Asa matter of policy, this survivor of the now dis¬ 
carded interest-qualification is deplorable in every re¬ 
spect; for it is based on a fallacious and exploded prin¬ 
ciple; it leads to as miich or more false deception than 
it prevents; and it encumbers the provision with a pro¬ 
fuse mass of barren quibble over the interpretation of 

mere words.” 

i 

2 Wigmore, Evidence, Section 578 
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In 1937-1938 this subject was referred to a Committee 
of the American Bar Association on the improvement of 
the ‘Law of Evidence’. The Committee by a vote of 46 
against 3, reported as follows: 

“There remains today in our law only one relic of 
the long abolished disqualification of interested per¬ 
sons as witnesses, viz: the prohibition of the survivor 
of a transaction with a person now deceased to give 
evidence against the deceased representative. • • • 
Of late years, it has been reproached as an anachron¬ 
ism and an obstruction to truth—partly on the ground 
that its inherent details are highly technical and have 
no relation to the psychology of veracity and partly on 
the ground that it obstructs honest claims as often as 
it defeats unjust claim?. 

“This rule was made the subject of thorough in¬ 
quiry by a Committee of experts appointed by the 
Legal Research Committee of the Commonwealth Fund 
of New York. This Committee recommended the sub¬ 
stitution of a rule similar to the present Permissorv 
Statute of Connecticut and other States.” 

This statute has not yet been repealed by Congress, and 
the quotations are cited only for the purpose of showing 
that the statute should not receive a construction which 
would endanger an honest claim by Appellee to recover 
monies of which he has been deprived by means of a breach 
of duty on the part of a fiduciary. 

However, as stated by the Court below, the question of 
the admissibility of a very limited part of the testimony in 
this case is not controlling, because “the written evidence 
establishes the fact that Robins actively participated in 
the wrong perpetrated by the Audit Company”. 

Having established against the Audit Company by con¬ 
clusive testimony that the Company received the five checks 



in question for the specific purpose of depositing them to 
the credit of certain of the Cafritz-controlled corporations* j 
and having further shown that they were never so deposit- j 
ed, it is clear that Robins as well as the Corporation Audit 
Company should be held liable to appellant for the amount 
withdraw from the Bank; of Commerce & Savings on the 
checks in question. 

IV. The Court did not prejudice the rights of any of the 
parties by his failure to pass on the question of the j 

admissibility of evidence at time of trial. 

i i 

i i 

When Mr. Cafritz was' under examination, after stating 
that he conducted all of the transactions with Mr. Robins, 
he was asked the following question: 

“Tell us what that business consisted of.” 

Mr. Burkinshaw thereupon noted an objection to any 
transactions “between the deceased and the plaintiff . 

The only person who could possibly rely upon the statute 
relating to transactions with a decedent was the personal 
representative of Mr. Robins. The defendant corporations 
could not rely upon the statute. 

Mr. Burkinshaw theta; stated that “your proof is re¬ 
stricted in this instance, to the Audit Company”, (App. 
p. 49) to which counsel for Appellee replied: “So far as 
dealings are concerned v;ith Barney Robins. (Ibid) 

It was not intended th;at other evidence, not covered by 
the statute, should be confined to any particular defendant, 
as is apparent from the above quotation. 

This is further apparent from the offer in evidence of the| 
transcript of the Security Bank on page 65 of the Appendix.! 
When this offer was made the following colloquy ensued: 
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“Mr. Burkinshaw: You are offering that in connection 
with the general run of proof against the Corporation Fi¬ 
nance Company? 

Mr. Strasburger: Yes. 

MR. BURKINSHAW: No objection.” 

(App. p. 66) 


The question of the admissibility of evidence of the sur¬ 
viving party as to transactions with the decedent was claim¬ 
ed by Mr. Burkinshaw to be of great importance in this 
case, and the Court did not desire to rule upon it until he 
had carefully studied the two sections of the Code relating 
to such evidence. Consequently the case proceeded against 
all of the defendants, with the exception of evidence con¬ 
trolled by the surviving party rule, and as to such evi¬ 
dence it was not to be deemed admitted until further con¬ 
sideration by the Court., 

At the close of the case the evidence in question was 
offered against the personal representative of Mr. Robins. 
The Court announced that he would not rule on the ques¬ 
tion at that time but would afford counsel an opportunity 
to present briefs on the subject. No objection was offered 
by Mr. Burkinshaw to this course of procedure, and coun¬ 
sel for all parties furnished briefs. After careful consid¬ 
eration of the briefs the Court concluded that the evidnce 
should be admitted. 

At a later period, when the motion for a new trial was 
presented, the Court inquired of Mr. Burkinshaw whether 
he had any additional evidence to offer, to which he replied 
in the negative. The Court then inquired whether he had in 
mind the further cross-examination of any of the witnesses, 
to which he replied in the negative. If Mr. Burkinshaw 
had indicated to the Court that the rights of his clients 
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I 

j 

i 

i 


: 

had been impaired by the Court’s failure to pass upon the 
question of evidence at the time of this objection, it is ap- 
parent from the questions propounded by the Court that he 
would have re-opened the case or granted a new trial. 

i 

i 

. 

V. The admission of the letters was confined to proof of 
demand. 

i 

When objection was made to the reception in evidence of 
certain letters and objection was made by counsel, the Court 
said the letters would : be admitted for the purpose of 
showing “demand to see the books”, for which purpose 
they would be admitted.:(App. p. 61) 

At a later stage in the’ case, when the letters were offer¬ 
ed and received in evidence, no objection was entered. 
(App. p. 86) ; 


VI. As to Trial Court’s Conclusions 

: 

It is suggested by Counsel that the omission to enter the j 
deposits and checks in the Cafritz & Spector ledger was 
due to “design” rather than to “neglect”. The ledger- 
was kept in the office of the Audit Company when mostj 
of the transactions occurred. It was only returned in 
August 1941, after repeated demands. Thereafter it was 
maintained under the control and supervision of Mr. Rob¬ 
ins. Does Counsel desire to intimate that his client, an 
expert accountant charged with the duty of preparing in- j 
come tax returns, was the party who intentionally omitted 
the entries? 

*• 

As a matter of fact, the entries related to capital and 
not “income”. Consequently they had no bearing on in-j 
come tax returns. (See testimony of Clifford Rickets, Tax 
Expert, on p. 110 of the-App.) 


i 
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, It was the duty of the 

in question ^^^^St^oratfon ledgers. They 
were 1 not so entered, and Cafritz never receded the pro¬ 
ceeds of the five checks in question. 

ft £ iS tSSSK waste t some^other 

motive on the part of the Audit Company. 


CONCLUSION 


' It is respectfully submitted that the Decree of the lower 
Court should be affirmed. 

Respectfully submitted, 
Milton Strasburger, 


Tower Building, 
Washington, D. C. 

Attorneys for Appellee. 
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1 . In The 

DISTRICT COURT OF THE UNITED STATES 

For The District of Columbia 

Morris Cafritz 
1404 K Street, N. W. 

Washington, D. C. 

Plaintiff, 

vs. 

1. Corporation Audit Company 

A corporation 

1443 Kennedy Street, N. W. 

(Serve: Rose Robins, President 
of said corporation) 

Washington, D. C. 

2. Rose Robins 

1443 Kennedy Street, N. W. 

Washington, D. C. 

3. Rose Robins 

As Administratrix of Estate 
of Barney Robins, Deceased 
1443 Kennedy Street, N. W. 

Washington, D. C. 

4. Corporation Finance Company 

A corporation 

1443 Kennedy Street, N. W. 

(Serve: Rose Robins, President 
of said corporation) 

Washington, D. C. 

Defendants. 

CIVIL ACTION 
NO. 23,005 
Filed Oct. 11, 1944 
Charles E. Stewart, 

Clerk 
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AMEN DED COMPLAINT 

First Cause Of Action Against The 
Defendant Corporation Audit Company 


. 

FIRST: The plaintiff is a citizen of the United States j 
and a resident of the District of Columbia, and the.de-j 
fendant Corporation Audit Company, at all times here¬ 
inafter mentioned, was a corporation duly organized and 
existing under and by virtue of the laws of the District 
of Columbia. The defendant Rose Robins is the duly ap-| 
pointed and qualified Administratrix of the Estate of 
Barne> Robins, deceased, and is sued as such. The de¬ 
fendant Corporation Finance Company is a corporation 
organized under the laws of the State of Delaw aie, 
2 having an agent and office, and engaged in business 
in the District of Columbia. Rose Robins is a citi¬ 
zen of the United States and a resident of the District 
of Columbia. 

SECOND: That during the year 1941, and for several' 
years prior thereto, the plaintiff had employed defendant 
Corporation Audit Company to keep books and records' 
for certain of his business activities, to maintain certain 
of his books of account,including those in connection wilh| 
a certain bank account maintained by plaintiff in thd 
Bank of Commerce & Savings in Washington, D. C. for 
his sole use and benefit,-in the name of “Cafritz and SpecJ 
tor”, and to audit all of his books and records as of tlig 
end of each calendar year; and by virtue of such employj 
ment the defendant Corporation Audit Company agreed 
and undertook to and did keep and maintain the books 
and records of the plaintiff as aforesaid, and all of said 
work was performed by one Barney Robins, wdio was the 
officer and General Manager in exclusive charge of the 
supervision, direction jand management of the business 


/ 


I 
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of the defendant Corporation Audit Company. During 
Hie period aforesaid plaintiff reposed special trust and 
confidence in the defendant Corporation Audit Company 
and its said General Manager, Barney Robins, resulting 
in a fiduciary relation on the part of the said defendant 
and its said Manager toward the plaintiff. 

THIRD: That between February 16, 1941 and October 
28, 1941, the defendant Corporation Audit Company by its 
said manager, Barney Robins, caused to be paid out of 
the said account maintained by the plaintiff in the name 
of Cafritz and Spector with the Bank of Commerce & 
Savings, certain monies belonging to the plaintiff, amount¬ 
ing to the sum of Thirty-six Thousand One Hundred 
Thirty-four Dollars Seventy-five Cents ($36,134.75), for 
the use and benefit of the Corporation Audit Company, 
or the use and benefit of its said manager, Barney Robins, 
or the Corporation Finance Company, and not for the 

use and benefit of the plaintiff. 

J 

3 FOURTH: That the defendant Corporation Aud¬ 

it Company has therefore had and received and 
converted to its own use monies belonging to the plaintiff 
in the sum of Thirty-six Thousand One Hundred Thirty- 
four Dollars Seventy-five Cents ($36,134.75), and the said 
Barney Robins, in breach of the trust reposed in him, 
knowingly caused the corporate acts aforesaid while Gen¬ 
eral Manager of the said corporation as aforesaid. 

FIFTH: That by reason of the foregoing the plaintiff 
has been damaged by the defendant Corporation Audit 
Company and by said Barney Robins to the extent of 
Thirty-six Thousand One Hundred Thirty-four Dollars 
and Seventy-five Cents ($36,134.75). 


I 


i 


Second Cause Of Action Against The 
Defendant Corporation Audit Company. 

SIXTH: Plaintiff repeats and realleges each and ey- 
ery allegation contained in paragraphs of this complaint 
numbered “FIRST” to “FIFTH” inclusive, as if heye 
set forth in full. ■ 

SEVENTH: That in connection with maintaining and 
keeping the plaintiff’E record and books of account, the 
defendant Corporation Audit Company had and kept in 
its possession certain of plaintiff’s said records and books 
of account including Check books, bank statements, paid 
and cancelled checks oh the Bank of Commerce & Savings, 
and though the plaintiff has duly demanded the same the 
defendant has wholly. failed and refused to deliver them 

to the plaintiff. 

EIGHTH: That the plaintiff does not know to whdm 
the defendant Corporation Audit Company, by its manager 
Barnev Robins, paid or caused to be paid the said monies 
of the* plaintiff converted by it as aforesaid, with the Ex¬ 
ception of the proceeds of one check for the sum of Eight 
Thousand Four Hundred ($8,400.00) Dollars, and prays 
that said defendant be directed to account for the same 
and to discover and disclose to whom said sums were paid 
over and by whom they were received. 

I 

■ 

4 Third Cause Of Action Against The Defendant 
Corporation Audit Company And For A First 
Cause Of Action Against The Defendant 
; Rose Robins. 

i 

; 

NINTH: Plaintiff, repeats and realleges each and ev¬ 
ery allegation contained in paragraphs of this complaint 
numbered “FIRST”;to “FIFTH” inclusive, and “SEV¬ 
ENTH” as if the same were here set forth in full. 


i 
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TENTH: On information and belief the said Manager 
of the defendant Corporation Audit Company, Barney 
Robins, died during the month of November 1943, and the 
defendant Rose Robins is his widow, and at all times was 
and is President and the principal stockholder of the de¬ 
fendant Corporation Audit Company. 

ELEVENTH: Since the filing of the original complaint 
herein letters of administration have been issued to Rose 
Robins, and the said Rose Robins has, either directly from 
the Estate of Barney Robins, deceased, or indirectly as a 
stockholder of the defendant Corporation Audit Company, 
received all or a major part of the said monies belonging to 
the plaintiff and converted as aforsaid, or while President 
of the Corporation Audit Company, has negligently per¬ 
mitted Barney Robins to convert all of the assets of said 
company to his own use. 

TWELFTH: Therefore the defendant Rose Robins is 
liable to account to the plaintiff for any part of said 
monies of the plaintiff which she may have received, and to 
the extent that she has received any part thereof to pay 
over to the plaintiff said part or parts together with in¬ 
terest. 


Fourth Cause Of Action, Against Rose Robins , 

As Administratrix Of Estate Of 

Barney Robins, Deceased. i 

THIRTEENTH: Plaintiff repeats and realleges each 
and every allegation contained in paragraphs of this com¬ 
plaint numbered “FIRST” to “FIFTH”, Paragraph 
“SEVENTH” and paragraphs “NINTH” to 
“TWELFTH” inclusive, as if the same were her set 
forth in full. 

5 FOURTEENTH: Barney Robins, deceased, at 

times heretofore mentioned was an executive officer 
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j 

i 

i 

i 

of the defendant Corporation Audit Company and was 
personally in charge of all of the transactions aforesaid, 
and knowingly cansed all of the corporate acts alleged in 
paragraphs “THIRD’'' and “FOURTH” of this com¬ 
plaint. The said Barney Robbins and said Corporation 
Audit Company, in breach of the trust and fiduciary rela¬ 
tion between plaintiff and the defendent Corporation Audit 
Company and the said Barney Robins, disposed of the 
funds aforesaid as above alleged. 

FIFTEENTH: TheTefore the defendant Rose Robins, 
as Administratrix, of the Estate of Barney Robins, Deceas¬ 
ed, is liable to account to the plaintiff for the monies 3o 
converted. 

! 

; 

Fifth Cause Of Action, Against The Defendant 
Corporation Finance Company . 

; ! 

SIXTEENTH: Plaintiff repeats and realleges each and 
every allegation mentioned in paragraph “THIR¬ 
TEENTH” hereof as if herein set forth in detail. 

SEVENTEENTH: i On or about October 29th, 1941, 
the said Barney Robins caused to be deposited in a cer¬ 
tain bank account to the credit of the Corporation Finance 
Company one of the checks of the plaintiff for the sum of 
Eight Thousand Four Hundred ($8,400.00) Dollars here¬ 
inbefore mentioned, or the proceeds thereof. All of the 
stock of the Corporation Finance Company at said time was 
owned by Barney Robins and the members of his immedi¬ 
ate family, and no consideration was paid by the said com¬ 
pany for the amount deposited to its credit as aforesaid. 

WHEREFORE, the; plaintiff demands judgment againjst 
the defendants: 

1. Directing the defendant Corporation Audit Com- 

panv to account for n*;onies belonging to the plaintiff had 

« 

: 

f 

t 
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and received and converted by said defendant Corporation 
Andit Company, and to disclose and discover what disposi¬ 
tion was made of said funds. 

6 2. Directing the defendant Corporation Audit 

Company to deliver and turn over to the plaintiff 
all of the books and records belonging to the plaintiff and 
which the said defendant has not already returned to the 
plaintiff, including check books, paid and cancelled checks 
and bank statements. 

3. Directing the defendant Rose Robins to account 
to the plaintiff for all monies belonging to the plaintiff, 
had and received by the said defendant, and to deliver 
and turn over to the plaintiff any of the plaintiff’s books 
and records wdrich she may have in her possession. 

4. For a joint and several judgment against the de¬ 
fendants Corporation Audit Company, Rose Robins indi¬ 
vidually and as Administratrix of the Estate of Barney 
Robins, deceased, for the sum of Thirty-six Thousand 
One Hundred Thirty-Four Dollars Seventy-five Cents 
($36,134.75), together wdth interest and costs. 

5. For a judgment against the Corporation Finance 
Company for the sum of Eight Thousand Four Hundred 
($8,400.00) Dollars, with interest and costs. 

Milton Strasburger 
Attorney for plaintiff 
Tower Building 
Washington, D. C. 


7 Answers Of Defendant , Corporation 

Audit Company , And Hose Robins 

1. Now comes the defendant. Corporation Audit Com¬ 
pany, by Rose Robins, formerly an officer of said corpora¬ 
tion, and admits the defendant. Corporation Audit Com¬ 
pany, is a corporation duly authorized and existing under 


and by virtue of the laws of the District of Columbia; ans¬ 
wering further, it is ayerred that the aforesaid defendant. 
Corporation Audit Company, ceased to function as of 
date of January 2, 193$, the sole stockholder at that time 
being Barney Robins, who took over on that date all the 
assets and liabilities of the corporation; that thereafter 
said Corporation Audit Company functioned only as the 
trade name of the aforesaid Barney Robins in carrying 
on his auditing and accounting business until March 15, 
1943. i | 

2. Paragraph 2 of the first cause of action against the 
defendant, Corporation Audit Company, is admitted, save 
the allegation as to a fiduciary relationship prevailing be¬ 
tween the defendant, .Corporation Audit Company, and 
the aforesaid Barney Robins, which allegation, this de¬ 
fendant is advised and informed, is a conclusion of law 

which need not be answered 

’ i 

3. Paragraph 3 of the first cause of action against the 

defendant. Corporation Audit Company, is denied, and 
this defendant avers the fact to be that sole access to tne 
account of Cafritz and Spector, in the Bank of Commerce 
and Savings, was had by the plaintiff herein. 

8 4. The defendant, Corporation Audit Company, 

denies in entirety the allegations contained in para¬ 
graph 4 of the first cause of action. 

5. The allegations of Paragraph 5 of the first cause t>f 
action are specifically denied. 

i 

Answer Of Defendant, Corporation Audit 
Company , To The Second Cause Of Action 

6. The defendant. Corporation Audit Company, by Rose 

Robins, formerly an officer of said body corporate, includes 

bv reference and reaffirms each and every allegation cob- 
• , 

tained in paragraphs one through five of the answer to the 
first cause of action aljeged. 
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7. The defendant, Corporation Audit Company, ans¬ 
wering by its former officer, Rose Robins, lacks informa¬ 
tion and knowledge sufficient to form a belief as to the 
allegations that the defendant, Corporation Audit Com¬ 
pany, had and kept in its possession certain of plaintiff’s 
records and books of account, including check books, bank 
statements, paid and cancelled checks; answering further, 
this defendant avers the fact to be that diligent search has 
failed to reveal the presence or existence of the books, 
records and papers enumerated among the records of the 
defendant. Corporation Audit Company. 

8. In answer to paragraph S of the second cause of 
action, the defendant, Corporation Audit Company, denies 
that either the corporation or its manager, Barney Robins, 
paid or caused to be paid the said monies of the plaintiff 
mentioned in paragraph 3 of the first cause of action; ans¬ 
wering further, this defendant avers the fact to be that 
the cash receipts and disbursements book of Corporation 
Audit Company, for the time in question, to wit, from 
February 16,1941, and up to and including October 28,1941 
indicated that there were received by the defendant. Cor¬ 
poration Audit Company, from the -companies controlled 
by the plaintiff, respectively one thousand one hundred 
eighty dollars ($1,180.00) on April 9, 1941, and seven hun¬ 
dred dollars ($700.00) on April 10, 1941: that this defen¬ 
dant is informed, advised, and accordingly believes 

9 that these sums represented payment for auditing 
services rendered such companies. 


i 


i 


I 

I 

I 
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Answer Of DefendantCorporation Audit Company , 

To Third Cause Of Action , Awd Answer Of 
Defendant , Rose, Robins, To First Cause 
Of Action As Against Her 

i 

9. Both defendants include by reference, and reaffirm 

the allegations contained; in the answers heretofore made j 

to allegations one to five of the first cause of action as 

against the defendant, Corporation Audit Company, and 

the sixth to the eighth paragraphs of the second cause of 

< 

action. 

10. defendants admit that Barney Robins died in Nov¬ 
ember, 1943, and that the defendant. Rose Robins, is his 
widow; both defendants admit defendant Rose Robins 
formerlv was an officer of the defendant, Corporation 
Audit Company, but deny that she was or is the principal | 
stockholder of the defendant, Corporation Audit Company. 

11. Defendant, Rose Robins, admits that no letters of 
administration ever were issued on the estate of said j 
Barney Robins, but denies specifically that she either di- j 
rectly or indirectly ever received any part of the said 
monies claimed to have belonged to the plaintiff. 

12. Paragraph twelve of the third cause of action 
against the defendants, Corporation Audit Company, and 
the first cause of action against the defendant, Rose 
Robins, is denied. 

WHEREFORE, the defendants and each of them re¬ 
spectfully pray: 

1. That the prayers of the plaintiff be denied. 

2. That the cause of action herein be dismissed. 

Neil Burkinshaw 
Shoreham Building 
: Attorney for Defendants 

■ Dennis Collins 
930 Shoreham Bldg. 

■ Attorney for Defendants 


i 
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10 Answer To Amended Complaint 

For answer to the amended complaint filed herein, 
comes now Rose Robins, individually and as administra¬ 
trix of the estate of Barney Robins, and in behalf of the 
Corporation Audit Company of which formerly she was 
an officer, and further in behalf of the Corporation Finance 
Company, of which she is now an officer, and respectfully 
represents as follows: 

1. The allegations as to citizenship and residence of 
the plaintiff are admitted. With respect to the allegation 
concerning the Corporation Audit Company, it is averred 
that said company is a corporation duly authorized and 
existing under the laws of the District of Columbia, but 
that said corporation ceased to function as of the date of 
January 2, 1939, the sole stockholder at that time being 
Barney Robins, who took over on that date all the assets 
and liabilities of the corporation, and that thereafter said 
Corporation Audit Company functioned only as the trade 
name of the aforesaid Barney Robins in carrying on its 
auditing and accounting business until March 15, 1943. 
The defendant. Corporation Finance Corporation, is a 
corporation organized under the laws of the State of 
Delaware. 

i 

2. Paragraph 2 of this amended complaint against the 
defendant, Corporation Audit Company, is admitted, save 
the allegation as to a fiduciary relationship, which allega¬ 
tion this defendant is advised and informed is a conclu¬ 
sion of law which need not be answered. 

3. Paragraph 3 of the first cause of action against the 
defendant, Corporation Audit Company, is denied, and 

this defendant avers the fact to be that sole access 
11 to the account entitled “Cafritz and Spector” in the 
Bank of Commerce and Savings was had by the 
plaintiff herein. 
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4. The defendant, Corporation Audit Company, denies 
in entirety the allegations contained in paragraph 4 of the 
first cause of action. 

5. The allegations of paragraph 5 of the first cause df 

action are specifically denied. 

« 

6. The defendant, Corporation Audit Company, by Rose 
Robins, formerly an officer of said body corporate, in¬ 
cludes by reference and reaffirms each and every allegatiqn 
and specification contained in the answers hereinbefore 
set forth to paragraphs 1 to 5 inclusive to the same num¬ 
bered paragraphs in the amended complaint. 

7. The allegations of paragraph 7 of the complaint aj:e 
denied as stated. Answering further, the defendants arid 
each of them aver the fact to be that while certain bool^s, 
records and papers of the plaintiff were in the possession 
of the defendant, Corporation Audit Company, that rill 
such books, records and papers have been turned over J;o 
the plaintiff herein. 

8. In answer to paragraph S, the defendant, Corpora¬ 
tion Audit Company, denies that either the Corporation 
or its manager, Bamfey Robins, received the said monies 
described in the complaint: answering further, this defen¬ 
dant avers the fact to be that the cash receipt and dis¬ 
bursement book of the Corporation Audit Company for 
the time in question, to wit, February 16, 1941, up to atid 
including October 28,: 1941, indicated that there were re¬ 
ceived by the defendant. Corporation Audit Company, 
from the companies controlled by the plaintiff, the suriis 
of $1,180 on April 9, |1941, and $700.00 on April 10, 194jl; 
that this defendant is informed, advised and accordingly 
believes that th6se sums represented payment for audit- 
ins: services rendered to such companies. 

9. All defendants' include by reference and reaffirm 
the allegations contained in the answers heretofore made 
to the allegations 1 to 8 inclusive of the amended coinplaipt. 
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10. It is admitted that the manager of the defendant, 
Corporation Audit Company, died at the time alleg- 

12 ed, and that the defendant, Rose Robins, is his 
widow; that at the time the corporation was func¬ 
tioning as such, she was the President and principal 
stockholder thereof. 

11. Defendant admits that letters of administration 
have been issued to Rose Robins. The other allegations 
in said paragraph recited are specifically denied. 

12. The allegations of paragraph 12 are denied. 

13. Answering paragraph 13 of the amended complaint, 
the defendants and each of them repeat and reallege each 
and ever}’ averment contained in the answers to para¬ 
graphs numbered 1 to 12 inclusive as though herein set 
forth in full. 

14. The defendants and each of them admit that Bar¬ 
ney Robins was an executive officer of the defendant. 
Corporation Audit Company. The other allegations in 
said paragraph set forth are denied. 

i 

15. The allegations of paragraph 15 are denied. 

16. The defendants repeat and reallege each and every 
averment contained in the answers to paragraphs 1 to 15 
inclusive of the complaint. 

17. The defendant, Corporation Finance Company, ad¬ 
mits that the sum of $8,400.00 was deposited to its bank 
account on or about October 29, 1941, but avers that such 
deposit was in the nature of a wash transaction whereby 
the defendant, Corporation Finance Company, received 
no net benefit. 

WHEREFORE, the premises considered, defendants 
and each of them demand judgment as against the plain- 
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tiff and pray that the; complaint herein be dismissed as 
against the defendants and each of them. 

Neil Bubkinshaw 
Shoreham Building 

Dennis Collins 
Shoreham Building 
' Attorneys for Defendant js 

Copy of the foregoing was mailed, postage prepaid, to 
Milton Strasburger, Attorney for Plaintiff, Tower Build¬ 
ing, this 1st day of November, 1944. 

4 Neil Burkinshaw 

; Attorney for Defendants 

; 

9 

1 

13 Pretrial Proceedings 

i I 

STATEMENT OF NATURE OF CASE: 

Filed Mar. 13, 1945, Charles E. Stewart, Clerk 

STIPULATIONS: ky agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 

The Court adopts Pretrial proceedings as agreed to lly* 
counsel for plaintiff and for defendant and attached hereto. 

The various balance sheets, the deposit slip and the 
check, dated Oct. 28,; 1941, for $8,400.00, initialed bv the 
Pretrial Justice, may be received in evidence without 
formal proof, but with the reservation that counsel fpr 
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defendant admits, only, with respect to the attached, that 
the face thereof is as exhibited. 

Milton Strasburger DATE March 13, 1945 

Attorney for Plaintiff 

Neil Burkinshaw F. Dickinson Letts 

Attorney for Defendant Pretrial Justice 


14 Pretrial Proceedings 

STATEMENT OF NATUBE OF CASE: 

This is an action for accounting, discovery and for judg¬ 
ment against the Corporation Audit Company for the sum 
of $36,134.75; for judgment against the Corporation Fi¬ 
nance Company for $8,400.00; and against Bose Bobins 
individually and as Administratrix of the Estate of Barney 
Bobins for certain monies received by her. 

By its amended complaint, plaintiff says that during 
the year 1941, and for many years prior thereto, he had 
employed the Corporation Audit Company as an expert 
accountant and auditor to keep and maintain books of 
records for himself personally and for the several corpora¬ 
tions in which he was interested as an officer and stock¬ 
holder; that the defendant, Barney Bobins, now deceased, 
was the general manager of the Corporation Audit Com¬ 
pany and was one of its Executive Officers; that plaintiff 
reposed confidence and trust in the Corporation Audit 
Company and in its general manager and that a fiduciary 
relationship existed between the said parties. Plaintiff 
further claims that between February 16th, 1941 and 
October 28th, 1941, the Corporation Audit Company pre¬ 
pared five (5) certain checks on a certain bank account 
in the Bank of Commerce & Savings owned by the plaintiff, 
and that said checks had been signed by the plaintiff and 
entrusted to the Corporation Audit Company to be de- 


posited by the said company in certain other accounts 
of the plaintiff and; of the several corporations with 
which he was connected; that the Corporation Audit 
15 Company caused to be paid out of plaintiff’s bank 
account on the checks aforesaid the sum of $36,1341- 
75, and that said monies were converted to the Corpora¬ 
tion Audit Company! and its general manager Barney 
Robins. Plaintiff further says that all monies belonging 
to him deposited in +he Bank of Commerce & Savings, 
and all monies withdrawn therefrom should have been 
entered in certain books of account maintained by the 
Corporation Audit Company, and that said account book|s 
fail to contain entries! showing what disposition was made 
of the funds aforesaid. Plaintiff further claims that thje 
books of account of tke Corporations in which he was in¬ 
terested, kept and maintained by the Corporation Audit 
Company should have reflected the items represented by 
the checks aforesaid, but that these items are not showja 
by any of the said records. Plaintiff further claims that 

he first discovered the claim of conversion of said monies 

♦ 

during the month of August 1943, and that he immediately 
called upon the Corporation Audit Company and its gen¬ 
eral manager to explain what had become of said fundi, 
but that no explanation was ever afforded the plaintiff. 

The plaintiff furthjer claims that of said funds one 
check for the sum of ,$S,400.00 was, on or about October 
28th, 1941, delivered by the Corporation Audit Company 
to its co-defendant Corporation Finance Company, and 
said check was deposited in the bank account of the Corp¬ 
oration Finance Company in the Security Savings & Com¬ 
mercial Bank, Plaintiff further claims that certain funds 

* i 

derived from the sale of the assets of the Corporation 
Audit Company came into the hands of the defendant Rose 
Robins individually, and he demands judgment against 
her for the monies so received by her. 
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Barney Robins died on November 16th, 1943. At the 
time of the filing of the original complaint herein no ad¬ 
ministration had been had upon his estate. The plaintiff 
herein as creditor filed a petition in the Probate Court 
for letters of administration, and letters were issued to 
Mrs. Rose Robins; whereupon, the amended complaint was 
filed herein, naming her as a party defendant as Adminis¬ 
tratrix of said Estate. Mrs. Rose Robins was appointed 
Administratrix of the said Estate on the day of June, 
1944. 

16 Plaintiff further claims that the Corporation 
Audit Company had directed the Bank of Commerce 
& Savings to forward direct to its office in the Rust Build¬ 
ing all of the monthly statements of the said Bank re¬ 
specting Cafritz & Specter account, together with all paid 
checks; and that this direction had been carried out by 
the Bank. 

It is further claimed by plaintiff that during the latter 
part of 1941 the business relations between plaintiff and 
the Corporation Audit Company were terminated and cer¬ 
tain books of account were returned by the Company to 
plaintiff’s office; but the aforesaid monthly bank state¬ 
ments and cancelled checks were never returned. 

The checks in question issued by plaintiff on the Bank 
of Commerce & Savings were charged to the Cafritz & 
Specter account on or about the following dates, to wit: 


February 17, 1941 $8,000.00 

February 18, 1941 7,575.25 

February 19, 1941 6,159.50 

February 20, 1941 6,000.00 

October 25, 1941 8,400.00 


The defendants, answering the amended complaint ad¬ 
mit that the Corporation Audit Company was formed and 
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organized to transact a; general auditing and accounting 
business, and during the period aforesaid was employed 
by the plaintiff to keep his books and records and to main¬ 
tain the records of his account in the Bank of Commerce & j 
Savings in the name of Cafritz & Specter, and that by 
virtue of such employm'ent the Corporation Audit Com¬ 
pany undertook to keep and maintain the books and records 
of the plaintiff; that all of the said work was performed 
by Barney Robins who; was in exclusive charge, super¬ 
vision, direction and management of the business of the 
Corporation Audit Company. It admits that at all times 
the office of said’.Company was in the Rust Build- 
17 ing. Defendants, however, deny that the plaintiff 
reposed special trust and confidence in the Corpora- j 
tion Audit Company and in its said General Manager 
Barney Robins, and aver that the allegation as to fiduciary, 
relationship is a conclusion of law which need not be ans¬ 
wered. The defendants]further deny that the Corporation 
Audit Company caused; to be paid out of the account of j 
the plaintiff in the Bank of Commerce & Savings the sum 
of $36,134.75 for the use and benefit of the defendants orj 
any of them. The defendants admit that in connection with) 
the maintaining and keeping of plaintiff’s records and 
books of account the defendant Corporation Audit Com¬ 
pany had in its possession certain of plaintiff’s records 
and books of account, including check books, bank state¬ 
ments, paid and cancelled checks on the Bank of Commerce 
& Savings as claimed by plaintiff, but says that all of such 
books, records and papers have been turned over to the 
plaintiff. \ 

The defendants deny] that the Corporation Audit ComJ 
pany or its General Manager received the monies describ¬ 
ed in the complaint. It admits that the defendant Rose 
Robins was and is President and principal stockholder of 
the Corporation Audit Company. It further admits that 
letters of administration have been issued to Rose Robins 


i 
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upon the estate of her deceased husband. Rose Robins 
denies that she received any part of the funds represented 
by the checks on the Cafritz & Specter account in the Com¬ 
merce & Savings Bank, and denies that she is liable to ac¬ 
count to the plaintiff for any part of said monies, either 
in her individual capacity or as Administratrix of the 
estate of Barney Robins, deceased. 

With respect to plaintiff’s claim that the Corporation 
Finance Company caused to be deposited to its credit a 
check for the sum of $8,400.00 belonging to the plaintiff, 
the defendant admits that the sum of $8,400.00 was de¬ 
posited to its bank account on or about October 29th, 1941, 
but avers that such deposit was in the nature of a “wash” 
transaction whereby the Corporation Finance Company 
received no net benefit. 

18 Stipulations 

By agreement of Counsel for the respective par¬ 
ties, present in Court, it is Ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

DEFENDANTS AGREE TO ADMIT IN EVIDENCE: 

(1) A photostat copy of the records of the Bank of 
Commerce & Savings, Washington, D. C., with respect to 
the account in name of Cafritz & Specter, showing de¬ 
posits and withdrawals. 

(2) A photostat copy of deposit slip of Corporation 
Finance Company, showing deposit to the credit of said 
Company on or about October 2oth, 1941 of the sum of 
$8,400.00. 

(3) A photostat copy of the check of Corporation Fi¬ 
nance Company for $8,400.00, dated October 28th, 1941, 
payable to Barney Robins. 


(4) Ledger of Cafritz & Specter kept and maintained 
by Corporation Audit Company for plaintiff. 

* i 

DEFENDANTS ADMIT THE FOLLOWING: | 

* . 

(1) Defendant Corporation Audit Company is a corp¬ 
oration duly organized on December 31, 1929 under the 
laws of the District of'Columbia for the purpose of engag¬ 
ing in business as an expert public accountant. 

(2) Said corporation has never been legally dissolved. 

* 

(3) Rose Robins is the widow of Barney Robins, and 
during the year 1941 ;was President and Director of said 
corporation. 

(4) Rose Robins on June , 1944, was appointed Ad¬ 
ministratrix of the Estate of Barney Robins, deceased, 
by the Probate Court of the District of Columbia. 

(5) For a number, of years prior to 1941 and during 
said year, Mr. Cafritz had employed the Corporation Audit 
Company to maintain:and audit his books of account aild 
also the books of various corporations in which he was 
interested; also, to make out his income tax returns and 

the tax returns; of said corporations. 

19 (6) The monthly bank statements rendered by 

the Bank of Commerce & Savings with relation to 
the “Specter & Cafritz” account, during the year 194-1, 
together with cancelled checks on said account, were sent 
by the Bank to, and received by the defendant Corporation 
Audit Company. 

(7) After the deaih of Barney Robins but before ad¬ 
ministration had been had on his estate, defendant Mrs. 
Rose Robins collected certain monies from Newrath & 
Snyder and from Clabaugh & Co. for debts owing to the 
Corporation Audit Company arising out of the sale by 
Corporation Audit Company of certain of its furniture 
and its trade-name. ;• 
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Defendants Agree To Produce At The Trial Of This Case 
The Following Letters, But Reserves Its Objection 
To The Admissibility Of Said Letters. 

(1) Letter from Morris Cafritz to Barney Robins dated 
August 18th, 1943, and letter of Benjamin Kay in reply, 
dated August 20th, 1943. 

(2) Letter from Morris Cafritz to Benjamin Kay dated 
October 11th, 1943, together with enclosure therein re¬ 
ferred to. 

Admission By Plaintiff : 

Defendants claim, and the plaintiff admits, that Morris 
Cafritz alone was authorized to sign checks against the 
Cafritz & Specter account. 

F. Dickinson Letts 
Justice 


We consent to the foregoing: 
Milton Strasburger 
Attorney for Plaintiff 

Neil Burkinshaw 
Attorney for Defendants 


Findings Of Fact And Conclusions Of Law And 
20 Opinion 

Civil Action No. 23,005 

Filed May 14, 1945, Charles E. Stewart, Clerk 

i 

This is an action by Moris Cafritz for discovery and ac¬ 
counting; for a joint and several judgment against the 
Corporation Audit Company and Rose Robins, admin¬ 
istratrix of the estate of Barney Robins, deceased, 
for the sum of Thirty-six Thousand, One Hundred, Thirty- 
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four and 75/100 ($36,134.75) Dollars; for judgment against 
the Corporation Finance Company for the sum of Eight 
Thousand, Four Hundred and 00/100 ($8,400.00) Dollars, 
and for judgment against Rose Robins, individually, for 
the sum of Two Thousand, Eight Hundred, Eighty-nine 
and 00/100 ($2,889.00) Dollars. 

By his amended complaint plaintiff alleges that during 
the year 1941, and for, a number of years prior theretcf, 
he had retained and employed the Corporation Audit 
Company as an expert accountant and auditor to keep 
and maintain certain books of record for himself 
21 and for several'corporations in which he was di¬ 
rectly interested; as an officer and stockholder, in¬ 
cluding the books used; in connection with a bank account 
maintained by the plaintiff in the Bank of Commerce & 
Savings, to audit all of his books and records at the end 
of each calendar year/ and to prepare his income tax re¬ 
turns ; that Barney Rbbins, now deceased, was the gen¬ 
eral manager in exclusive charge, direction and manage¬ 
ment of the business .of the Audit Company, and had 
actively participated in all of the transactions between 
Cafritz and the said company; that during the period 
aforesaid, plaintiff reposed special trust and confidence in 
the Audit Company aiid in its general manager, Robins, 
resulting in a fiduciary relation on the part of the Audit 
Company and its manager toward the plaintiff; that be¬ 
tween February 16, 1941, and October 28, 1941, the Audit 
Company, by its general manager, caused to be paid out 
of the said bank account certain monies belonging to the 
plaintiff, amounting to Thirty-six Thousand, One Hundred, 
Thirty-four and 75/100 ($36,134.75) Dollars, for the bene¬ 
fit of the Audit Company, or of its manager, and not for 
the benefit of the plaintiff; that the Audit Company main¬ 
tained and kept in its office certain of plaintiff’s records 
and books of account,' including check books, bank state¬ 
ments, and paid and cancelled checks on the Bank of Cotp- 
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merce & Savings; and that although plaintiff had duly 
demanded the same, the defendant had wholly failed and 
refused to deliver them to the plaintiff. It is further al¬ 
leged that on or about October 29, 1941, Kobins caused 
to be deposited in a certain bank account to the credit of 
the Corporation Finance Company (a company controlled 
by him) one of the checks of the plaintiff for the sum of 
Eight Thousand, Four Hundred and 00/100 ($8,400.00) 
Dollars. 

In their answer to the complaint the defendants admit 
that the Corporation Audit Company was employed by 
the plaintiff, as alleged in the complaint, and that Robins 
was an officer and general manager of the Audit 
22 Company. They deny the allegation relating to 
the conversion of the funds. With respect to the 
deposit of a check for the sum of Eight Thousand, Four 
Hundred and 00/100 ($8,400.00) Dollars, in the account 
of the Corporation Finance Company, the defendants aver 
that such deposit was made but that it was in the nature 
of a “wash transaction”, whereby the defendants received 
no benefit. 

In compliance with Rule 52(a) of the Rules of Civil 
Procedure, I find the facts specially as follows: 


Findings Of Fact 

1. Morris Cafritz, a builder and real estate broker, 
during the year 1941, and for twelve years prior thereto, 
had employed the Corporation Audit Company as book¬ 
keeper, auditor and certified public accountant, to keep 
and maintain Cafritz’s original books of entry and those 
of several Cafritz-controlled corporations; to deposit 
checks on his behalf in several banks, and to make out 
income tax returns for Cafritz and his several corpora¬ 
tions. Barney Robins was Secretary of several of such 


corporations, and was ■ at all times actively in charge off 
the affairs of the Audit Company, of which he was general 
manager and executive officer. 

i 

2. Cafritz reposed special trust and confidence in the 
Audit Company and ini Robins. 


3. All fees for the services performed by the Company, 
including those for the;year 1941, as the same became dub 
and payable, were regularly paid by Cafritz. 

4. Cafritz maintained and owned an account in the 
Bank of Commerce & pavings in the name of “ Cafritz & 
Specter’ 7 , and also maintained certain accounts in othep* 
banks in his own name, and in the name of his several 
corporations. 


5. During the year 1941, Robins, on behalf of Cafritjj, 
deposited certain checks in the Bank of Commerce & Sav¬ 
ings and also on said; behalf deposited checks in othe^ 
banks to the credit of Cafritz and his corporations. 

6. Checks on - the Cafritz and Specter bank ac- 
23 count were always prepared by the Audit Company), 
signed by Cafritz, and handed to Robins to be de- 
deposited to the credit of the Cafritz corporations. 

7. During the month of February, 1941, the Audit 
Company prepared, and Cafritz signed, four checks pay¬ 
able to his corporations, and some months later a fiftfy 
check was prepared and. signed in the same manner. These 
five checks were executed for the purpose of making loanfc 
to the Cafritz corporations, and were handed to Robins to 
be deposited in the bank to the credit of the respective 
payees, and were to be ^entered by the Audit Company on 
the books of record of the Cafritz corporations as loans^ 
and were also to be entered in the Cafritz and SpecteP* 

ledger, which at all times was kept and maintained in the 

« 

office of the Audit Company until it was demanded by 
Cafritz’s bookkeeper during the month of August, 1941. 


26 


The other books of account were at times in the office of 
the Audit Company, and at other times in Cafritz’s office, 
but were at all times maintained and kept by or under the 
supervision of the Audit Company. 

8. The Bank of Commerce & Savings at all times sent 
monthly statements of the Cafritz and Specter account, 
together with paid checks, to the office of the Audit Com¬ 
pany in the Rust Building, in which building none of the 
Cafritz corporations w^ere located. 

9. These statements and paid checks, although demand¬ 
ed, were never delivered to Cafritz by the Audit Company 
or any other person or corporation. 

10. The five checks aforesaid were charged by the bank 
against the Cafritz and Specter account in the amounts 
and on the respective dates following: 


Dates 

Amounts 

February 17, 1941, 

$8,000.00 

February 18, 1941, 

7,575.25 

February 19, 1941, 

6,159.50 

February 20, 1941, 

6,000.00 

October 25, 1941, 

8,400.00 


11. In August of 1943, agents of the Internal Revenue 
Department called Cafritz’s attention to the first 

24 check above enumerated, which had on the bank 
records a lead pencil reference to Robins, the agents 
wanting to know whether Cafritz had ever given Robins 
personally a check for $8,000.00, to which Cafritz replied 
in the negative. 

12. Cafritz at once obtained a photostat copy of the 
bank records for 1941, and employed a public accountant 
to examine all of his books of record, and the books of his 
corporations, to ascertain whether all of the withdrawals 
shown by the bank statement of the Cafirtz and Specter 
account were entered on his books of account and properly 
accounted for. 


1 
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13. The public accountant made the examination Ire- 
quested, and ascertained and reported that the withdraw¬ 
als represented by the five checks mentioned were not en¬ 
tered on the Cafritz .and Specter ledger or on any otllier 
account book of Cafritz or his corporations. 

i 

14. Cafritz promptly sent for Robins, and requested 
an explanation of whsLt had become of the five checks afore¬ 
said or the proceeds thereof, and an accounting therefo|r. 

15. After waiting; a reasonable time Cafritz wrote a 
letter to Robins, under date of August 18, 1943, calling 
specific attention to the five checks aforesaid, and request¬ 
ing an immediate accounting. 

, 

16. In response to said letter Cafritz received from 
Benjamin Kay, Robins’ brother-in-law, a letter dated 
August 20, 1943, calling attention to Robins’ then absence 
from the city, and promising to call the letter to Robihs’ 
attention upon his return. 

17. A son of Robips called to see Cafritz and requested 
him to await his fathers return to the city. 

18. On October 11, 1943, Cafritz wrote a letter to Ben¬ 
jamin Kay, calling attention to the importance of his 
former letter, but received no reply. 

19. Cafritz placed the matter in the hands of his At¬ 
torney, who wrote a letter to Robins, threatening suit, but 

no reply was received to this letter. 

; 

25 20. Within a few days after the last demand 

Robins departed this life. The defendant Rose Rqb- 
ins has been appointed Administratrix of his estate. 

21. No accounting ’with respect to the $36,134.75, rep¬ 
resented by the five checks on the Cafritz and Specter 4c- 
count, has ever been made by the Audit Company pr 
Robins. i 


r 
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22. Cafritz and his corporations never received the 
proceeds of said checks or any part thereof. 

23. On October 25, 1941, Robins deposited in the Se¬ 
curity Savings & Commercial Bank to the credit of his 
controlled corporation, known as the ” Corporation Fiance 
Company”, a check on a local bank for the sum of $8,400.00 
Two days later there was charged against the Cafritz and 
Specter account a withdrawal of the exact sum of $8,400.00, 
represented by one of the checks aforementioned. 


24 On October 28, 1941, the Corporation Finance Com¬ 
pany bv Barney Robins, its Vice-President, drew a check 
on the Security Savings & Commercial Bank, payable to 
the order of Barney Robins, individually, for the sum of 
$8,400.00, and this check was cashed by Robins. 


25 The defendants have offered no evidence to show 
the source from which the check for $8,400.00 was received 
bv the Corporation Finance Company, and no entry for 
said deposit was made in the books of the Finance Com- 


pany. 

26. Cafritz had never had any dealings or transactions 
with the Corporation Finance Company, (a Robins enter¬ 
prise) and at no time was indebted to said company in 
any sum whatsoever. 

27. The page in the Cafritz and Specter ledger devoted 
to the bank account at the Bank of Commerce & Savings, 
is devoid of entries of deposits and withdrawals during 
the year 1941, although such entries had been made m 
years prior thereto. 


28. Plaintiff gave notice to defendants to produce the 
bank statements, paid checks, the minute book and stock 
book of the Audit Company, but the defendants failed to 
produce any of these documents or books. 
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29. Service of the Audit Company was termin¬ 
ated bv Cafritz at the close of the year 1941. 
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30. In 1943, the furniture, trade-name and customers 
of the Audit Company were sold. Robins collected part 
of the purchase price,: and after his death, Mrs. Robinjs, 
in her individual capacity, and before her appointment as 
administratrix, collected and received from the purchasers 
of said assets the sum of Two Thousand, Eight Hundred, 
Eighty-nine and 00/100 ($2,889.00) Dollars. 

31. The Audit Company at no time notified Cafritz of 
any change in the manner in which it was conducting *ts 
business; it continued at all times to maintain its office in 
the Rust Building, with the name of “Corporation Aucfct 
Company” printed on'the door. Bills for services rendered 
Cafritz were always in the name of said Company. The 
bank account of the Audit Company in the Security Sav¬ 
ings & Commercial Bank was opened on January 1, 1930, 
and was continued uninterruptedly and without change 
until August 30,1942, at which time the account was closed. 
The Audit Company was never legally dissolved. 


Opinion 


At the threshold of this case, it becomes necessary to 
determine the measure of duty owing by the Audit Cob- 
pany and Robins to the plaintiff, and this depends upon 
the determination of the relationship existing between the 
plaintiff on the one hand, and the Audit Company and 
Robins on the other. -It is plaintiff’s contention that th^re 
existed a fiduciary relation, while this is vigorously denied 
by the defendants. Whether a fiduciary relation exists or 
not is alwavs a question of fact. As stated by Pomeroy, 
Equity Jurisprudence, ss 956, “Courts of equity have care¬ 
fully refrained from; defining the particular instances of 
fiduciary relations in; such a manner that other and per¬ 
haps new instances might be excluded. It is settled by an 
overwhelming weight of authority that the principle ex- 


i 



30 


tends to every possible case in which a fiduciary relation 
exists as a fact, in which there is confidence reposed on 
one side and the resulting superiority and influence on the 
other. The relation and the duties involved in it 
27 may be moral, social, domestic, or merely personal.’' 

Hammett v. Ruby Lee Minar, Inc., 60 App. D. C. 
286, 53 F. (2d) 144. In the case of Dantzler Lumber n Ex¬ 
port Co. v. Columbia Casualty Co., 115 Fla. 548, 156 So. 
116, 95 A.L.R. 258, it was aptly said: “Public accountants 
and auditors hold themselves out to be skilled and com¬ 
petent to perform the duties and services which they un¬ 
dertake to perform as accountants and auditors, and they 
are bound in law to perform such services in an accurate 
and skillful manner. When auditors and accountants are 
employed for the purpose of auditing books and accounts 
they occupy a relation of trust and confidence to their em¬ 
ployer based upon the superior knowledge of the business 
of accounting and auditing possessed by the auditors and 
accountants.” 

In the District of Columbia it has been recognized that 
the practice of accountancy has assumed such importance 
and requires such experience and special training as to 
warrant regulation. Goldsmith v. Clabaugh , 55 App. D. C. 
346, 6 F. (2d) 94. And licenses are only issued to per¬ 
sons of good moral character, and after passing an ex¬ 
amination by the Board of Accountancy. D. C. Code 2-901 
to 906. 

It is well established that when the defendant is an 
accounting party, and stands as one occupying a fiduciary 
relation toward the plaintiff, because of money or property 
intrusted to him, the burden is upon him to show that he 
has performed his trust and the manner of its perform¬ 
ance. He owes this duty because of the confidential rela¬ 
tion he bears to his principal, and because he is presumed 
to know how he has performed his duty. Wooton Land & 
Fuel Co. v. Aicnbey, 265 Fed. 91. The burden of proof is 
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on the accountant after he has admitted the relation and 
the receipt of a certain sum, to prove that he had dis^ 
posed properly of the amount for which he is accountable, 
and to show what that amount is. Pappathanos v. 
28 Coakley, 161 N. £. 804, 263 Mass. 401. The duties 
arising out of fiduciary relationship and the burden 
of establishing the performance of such duties are recog¬ 
nized in several District of Columbia cases. Hammett v. 
Ruby Lee Minar, Inc., supra; Overholt v. Matthews, 48 
App. D. C. 482. The duty of a fiduciary to account ex¬ 
tends to property as \Vell as money. This would neces¬ 
sarily include checks and other negotiable instruments. 
Klinzing v. Blaw Bros:, 160. N.Y.S. 631. 

It will be observed from the findings of fact that thej 
check for the sum of £8,400.00 was cleared by the Bank 
of Commerce & Savings on October 25, 1941; that two 
days prior thereto a Icheck on a local bank for a like 
amount was deposited ,by Robins in the Security Savingtj 
& Commercial Bank to the credit of the Corporation Fij 
nance Company, which;was one of Robins’ controlled com¬ 
panies; that on the same day, the Finance Company drew 
a check payable to Barney Robins for the full amount so 
deposited and this check was duly cashed; that a micros 
film copy of the last mentioned check was offered and re| 
ceived in evidence. T.he defendants offered no evidence 
to explain the source from which the check for $8,400.00 
came, nor why the Finance Company drew a check foi 
that amount to the order of Robins. If a check for sucli 
an amount had come into the possession of the Finance 
Company as the result of a legitimate transaction th4 
records of that company would have shown the sourc^ 
from which the check was received; no such records wer^ 
produced, and no explanation was made respecting thi& 
deposit. In the absence of such a showing the inference 
may reasonably be drawn that the check for $8,400.00 wa$ 
the one which had been delivered to the Audit CompanV 
for the specific purpose alleged by the plaintiff. 
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The method employed by the defendants in cashing all 
of the five checks would have been fully disclosed had the 
paid checks been produced at the trial. It was not within 
the power of the plaintiff to produce them because they 
never came into his possession after they had reached 
the bank for payment. It is admitted by the defendants 
that these paid checks were sent by the Bank of 
29 Commerce & Savings to the Audit Company, and 
no effort was made by the defendants to prove that 
they were ever delivered by the Audit Company to Cafritz. 
The evidence offered by the plaintiff established the fact 
that he never received them from the Audit Company. In 
this state of the evidence it was the duty of the Audit 
Company to have produced the checks, or to’ have explained 
the reason for their failure to do so. All evidence is to 
be weighed according to the proof which it was in the 
power of one side to have produced, and in the power of 
the other side to have contradicted. Gotham Silk Hosiery 
Co. v. Aircraft Silk Hosiery Mills, 147 F. (2d) 209. 

All of the records of the Audit Company were in the 
possession of Robins at the time of his death, and have 
come into the hands of his administratrix, and of her 
brother Maurice Kay. The personal ledger maintained 
by the Audit Company for Cafritz was produced at the 
trial and shows that all transactions with the Bank of 
Commerce & Savings, including deposits and withdrawals, 
were entered by the Audit Company in such ledger prior 
to the year 1941, but during that year, although the book 
remained in the possession of the company and was al¬ 
ways under its supervision, contained no entries of anv 
deposits and withdrawals. The Audit Company failed in 
the performance of its duty to enter these transactions 
in this ledger. Robins, during his lifetime, had ample op¬ 
portunity, after demand by the plaintiff, to have made an 
accounting or explanation of the failure to enter these 
transactions in the personal ledger as well as in the corpor- 
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ate ledgers of the Cafrjtz companies. No such explanation 
or disclosure was ever made. When a fiduciary is under 
a duty to account and he fails to do so the only inference 
to be drawn is that he could not satisfactorily explain 
the transaction without an admission of guilt. 

A question has been , raised by the administratrix as txj> 
the admissibility of certain testimony offered on behalf 
of the plaintiff, 'it being contended that such testil 
30 mony is in violation of the so-called “surviving 
party’’ rule. No objection thereto was made by the 
other defendants, and of course none could be success! 
fully maintained by them in view of a recent decision of 
the United States Court of Appeals for the District of 
Columbia. Lucas v. Hamilton Realty Corporation, 70 Appi 
D. C. 277, 105 F. (2d) BOO. j 

There are two sections of the District of Columbia Code 
dealing with the admissibility of testimony of a surviving) 
party as against the personal representative of a deceased 
person. The first section renders inadmissible the testii 
mony of the survivor ^as to any transaction with or dec. 
laration or admission” pf such deceased party. D. C. Code\ 
T. 14, ss 302. The other section renders admissible th^ 
testimony of all parties, “ where any of the original partied 
to a contract or transaction are partners or other joint 
contractors, or jointly entitled or liable, and some of theni 
have died”. D . C. Code , T. 14, ss 304. 

If section 302 stood alone, Cafritz’s testimony as to 
transactions with the deceased would have been inadmis¬ 
sible, although, as stated by the Court of Appeals for the 
District of Columbia, 4 '.the statute should not be extended 
to prevent the living party from testifying to the truth 
or falsity of mere extraneous facts • • • not involving 
declarations or admissions by the deceased party.” White] 
v. Connecticut Life Insurance Co., 34 App. D. C. 460. In 
the District of Columbia the courts have frequently ruled 
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that section 302 should be strictly construed. Lucas v. 
Hamilton Realty Corporation, supra, and cases cited 
therein. 

/ 

Plaintiff places his reliance upon section 304, and con¬ 
tends that since the Audit Company and Robins are “joint¬ 
ly liable' the former because of its violation of a fiduciary 
duty, and the latter because he actively participated in 
such wrongdoing, the testimony of Cafritz is admissible 
not only against the Audit Company, but also against the 
administratrix of Robins. 

31 This statute was incorporated in the D. C. Code 
at the time of its adoption. I understand that the 
Code was prepared by a committee of lawyers and judges, 
and adopted in its entirety by Act of Congress on March 
3, 1901. The various sections of the Code were not sepa¬ 
rately discussed by Congress, and consequently there is no 
legislative history of any value connected with the statute 
in question. It was evidently thought by the codifiers that 
if there were more than one person involved in the trans¬ 
action there would be no danger in having full admission 
of evidence of all parties, such as would occur if the trans¬ 
action were between two parties only and one had died. A 
corporation is represented by its officers and agents, con¬ 
sequently, a number of persons could be acquainted with 
the transaction. In the present instance, however, it so 
happens that no person other than Robins represented 
the corporation. This is an unusual situation not covered 
by any exception in the statute. Consequently, notwith¬ 
standing the fact that one of the parties jointly liable 
is a corporation, it would seem that this statute should be 
applied. If this had been a suit on a promissory note 
signed jointly by a corporation and an individual, it seems 
that the testimony of all of the parties would have been 
admissible under the statute. Here there are two parties 
who are jointly liable to the plaintiff, and, under the stat- 


ute, I believe that the testimony of all the parties to the 
transaction should be admitted- 

However, 1 do not regard this question of importance 
in this ease, because the only reference in the plaintiff’s 
testimony related to extraneous facts "not involving dec¬ 
larations or admissions by the deceased party, and fur¬ 
ther, because the written evidence in this case establishes 
the fact that Robins actively participated in the wrong 
perpetrated by the Audit Company. Executive of- 
32 fleers of a corporation are personally chargeable 
with acts of a corporation if they knowingly caused 
the corporate acts. 3 Fletcher Cyclopedia, Corporations, \ 
Sec. 1135; American Agricultural Chemical Co. v. Barnes 
Co., 28 F. Supp. 73; 19 Corpus Juris Secudum, ss 845 and 
849, pp. 271 and 277; 13 Am. Jur., ss 1095, p. 1026; Men - 
delson v. Boettger, 12 N.Y.S. (2d) 671. It is admitted by 
the administratrix in her answer to the complaint and also 
in the pre-trial stiplation, that “all of the work” on be¬ 
half of Cafritz “was performed by Robins, who was in 
exclusive charge, direction and management of the busi¬ 
ness of the Audit Company”. In addition to this, the de- j 
posit slips in Robins’ handwriting show that he frequently 
made bank deposits for plaintiff. Then, again, the de¬ 
posit of the $S,400.00 check in the Security Savings & Com¬ 
mercial Bank was also in his handwriting: likewise, the 
check of the Finance Company for like amount, payable to 
Robins, whereby he withdrew said sum from the bank 
was in his handwriting. ,As general manager of the Audit 
Companv the paid checks in question came into his person¬ 
al possession. With respiect to the liability of the Finance 
Companv for $8,400.00, it is apparent that this company, 
with the knowledge of its officers, participated in the cash¬ 
ing of the check for that amount. Any person who aids 
in diversion of funds held by an agent is subjected to full 
responsibilitv. 2 Am. Jur. ss 282, and cases cited in note 4. 
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During the month of March, 1943, all of the assets of the 
Corporation Audit Company, including its good-will, were 
sold. After the death of Robins, his wife, the defendant, 
Rose Robins, before her appointment as administratrix, 
and in her individual capacity as one of the stockholders 
of the company, collected from the purchasers of the assets 
the sum of $2,889.00. The sale was made at a time when 
the company was indebted to Cafritz, and the funds re¬ 
ceived therefrom constituted a trust fund for the benefit of 
creditors. 13 Am. Jur. ss 1047, notes 14 and 18; Nelson v. 
Jones , 38 Idaho, 664, 224 Pac. 435, 38 A.L.R. 85; ScoviU 
v. Thayer, 105 IT. S. 143. 

33 One further question has been raised by the de¬ 
fendants. In their answer it is alleged that the Audit 
Company discontinued its business in the year 1939. In 
support of this contention only one item of testimony was 
offered in evidence, namely, a copy of the Federal Tax 
' Return of the company, bearing a memorandum that it in¬ 
tended to abandon its business. This tender was objected 
to bv the plaintiff. It appears to be inadmissible for the 
purpose for which it was offered because the best evidence 
of the discontinuance of the business of the corporation 
would have been the minute book of the Audit Company, 
showing a resolution to that effect. This minute book was 
not produced, although plaintiff served notice for its pro¬ 
duction. It is admitted by the defendants that the Audit 
Company has never been legally dissolved. The plaintiff s 
evidence shows that he was never notified of any abandon¬ 
ment of the business of the Corporation Audit Company; 
that he continued to conduct his business as usual with the 
Audit Company uninterruptedly until the latter part of 
the month of December, 1941. The auditing business was 
continued at all times in the same offices in the Rust Build¬ 
ing, with the corporate name displayed on the window. 
Plaintiff also produced and offered in evidence paid bills 
in the name of the Corporation Audit Company for serv- 
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ices rendered Cafritz during the entire year of 1941. In j 

this state of the evidence I am of the opinion that the Audit j 
Company is estopped from claiming that it had discon¬ 
tinued its business as alleged. 

For the foregoing reasons, and in further compliance 
with Buie 52(a) of the Buies of Civil Procedure, I state: 
separately my conclusions of law as follows: 

i 

; 

Conclusiojis of Law 

1. The defendant Corporation Audit Company, a Dis¬ 
trict of Columbia corporation, and Barney Bobins, its gen¬ 
eral manager, during the year 1941, bore a fiduciary rela¬ 
tionship toward the plaintiff. 

2. It was the duty of said defendant Corporation 
34 Audit Company to deposit in bank to the credit of 
the Cafritz-controlled corporations the five checks 
aggregating the sum of $36,134.75, entrusted to the said 
defendant for that specific purpose, and it was the further 
duty of said defendant to enter said checks in plaintiff’s 
personal ledger and in the books of records of his corpora-1 
tions. ; 

3. Having failed so :o deposit the said checks, and the 
same having been paid by the Bank of Commerce & Sav¬ 
ings from funds on deposit to the credit of the plaintiff, it 
became the duty of the, Corporation Audit Company and 
Barney Bobins to disclose to plaintiff, when requested, 
what disposition had been made of the proceeds of said 
checks and to account for same. 

4. Having failed to | make appropriate record entries, 
and having failed, upon demand, to disclose what disposi- j 
tion had been made of the proceeds of said checks, or to ac¬ 
count to the plaintiff, for the same, plaintiff is entitled to 
a final judgment against the defendant Corporation Audit 
Company for the full sum of $36,134.75, with interest from 
October 25, 1941, together with costs of suit. 
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5. Barney Robins having actively participated in all 
of the transactions aforesaid, his estate is likewise liable 
for said sum, with interest and costs; but final judgment 
against Mrs. Robins, Administratrix of said estate, will 
not be entered herein until plaintiff has complied with the 
provisions of Title 20, section 502 of the District of Colum¬ 
bia Code (1941 Edition) and jurisdiction of this cause 
is retained for the purpose of enabling the plaintiff to 
comply with said law, and for the purpose of entering a 
final judgment against the administratrix pursuant thereto. 

6. The defendant Corporation Finance Company, a cor¬ 
poration organized under the laws of Delaware, is liable 
to the plaintiff for the sum of $8,400.00, being the pro¬ 
ceeds of one of the aforesaid checks, because it actively 
participated in the cashing of same, with full knowledge 
on the part of the officers of said corporation of the pur¬ 
pose for which the check had been delivered by plain- 

35 tiff to said Audit Company. 

7. The assets of the Corporation Audit Company 
constituted a trust fund for the benefit of its creditors, in¬ 
cluding plaintiff. 

8. Mrs. Rose Robins, in her individual capacity, holds 
in trust for plaintiff the sum of $2,889.00, being the amount 
personally received and collected by her during the year 
1943 from the proceeds of the sale of all of the assets 
of the Audit Company, she being at said time an officer 
and stockholder of the Audit Company; and plaintiff is 
accordingly entitled to judgment against Mrs. Robins for 
said sum. 

The entry of appropriate judgment will be accordingly 
directed by proper order. 

C. C. Wyche, 

United States District Judge. 

(Sitting by Designation) 
Dated: Spartanburg, South Carolina, 

May 14, 1945. 
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i 

> 

This cause came on for hearing upon the plead¬ 
ings and evidence, and being fully argued by counsel and | 
duly considered by the Court, it is this 17 day of May,! 
1945, 

7 t 

ORDERED, ADJUDGED and DECREED as follows :| 

(1) That the plaintiff, Morris Cafritz, recover of and 
from the defendant Corporation Audit Company, a Dis¬ 
trict of Columbia corporation, the sum of Thirty-six Thou¬ 
sand One Hundred Thirty-four Dollars Seventy-five Cents 
($36,134.75), with interest thereon from October 25, 1941,j 

together with costs of s'uit, with execution as at law. 

' 

(2) That the said plaintiff recover of and from the! 
defendant Corporation: Finance Company, a corporation j 
organized under the Laws of the State of Delaware, the 
sum of Eight Thousand Four Hundred ($8,400.00) Dollars, 
and costs, with execution as at law. 

(3) That the said plaintiff recover from the de- 

37 fendant Rose Robins, in her individual capacity the 
sum of Two Thousand Eight Hundred Eighty-nine! 

($2,889.00) Dollars, and costs, with execution as at law. 

(4) That there is hereby assessed the sum of Thirty- 

six Thousand One Hundred Thirtv-four Dollars Seventv- 

• • 

five Cents ($36,134.75)-, with interest and costs, as the 
amount which the defendant Rose Robins, Administratrix, 
is indebted to plaintiff, which she, as Administratrix afore-) 
said, ought to pay to the plaintiff, regard being had to the 
amount of assets in her hands and the debts due to other 
persons; but no final judgment against said Administra¬ 
trix shall be entered herein until the time limited bv law) 
or by the Court for the Administratrix to pass her account 
shall have expired, and the Court hereby reserves juris¬ 
diction of this cause for the purpose of enabling the parties 
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to comply with provisions of Title 20, Section 502, D. C. 
Code (1941 Edition), and for the further purpose of enter¬ 
ing final judgment against the said Administratrix pursu¬ 
ant thereto. 

IT IS FURTHER ORDERED, ADJUDGED and DE¬ 
CREED that the plaintiff shall receive and collect from all 
of said defendants not more than the full sum of Thirty- 
six Thousand One Hundred Thirty-four Dollars Seventy- 
five Cents ($36,134.75), with interest and costs, and that 
upon the payment of the full sum aforesaid, the judgments 
against all of the defendants shall be deemed to be settled 

in full. 

C. W. Wyche 
Justice. 

Copy Received 

Dennis Collins, 

Attorney for Defendants. 


38 Order Amending Conclusions of Law 

It is, by the Court, this 26 day of June, 1945, 

ORDERED that the conclusions of law heretofore filed 
in this case, are hereby amended by adding thereto the 
following: 

9. The plaintiff shall receive and collect from all of the 
said defendants not more than the full sum of Thirty-six 
Thousand One Hundred Thirty-four Dollars Seventy-five 
Cents ($36,134.75), with interest and costs, and that upon 
the payment of the sum aforesaid the judgments against 
all of the defendants shall be deemed to be settled in full. 

C. C. Wyche, 

Justice. 
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Service of copy of foregoing 
Order acknowledged this : day 
of June, 1945. 

By Neil Bubkinshaw, , 
Attorneys for Defendants. 
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39 Motion :for a New Trial 

' 

* 

Come now the defendants by their counsel in the j 
above-entitled case, Neil Burldnshaw and Dennis Collins, j 
and move for a new trial and as grounds therefor assign 
as follows: 

1. The findings of fact and conclusions of law as set j 
forth by the trial judge are unsupported by the evidence. 

2. The findings of fact and conclusions of law as set 
forth by the trial judge are contrary to the evidence. 

3. The findings of fact and conclusions of law repose 
entirely upon conjecture and surmise unsupported by the | 
facts in the case. 

« i 

4. The Court erred in finding in the matter of check 

transactions as against the Corporation Audit Company 
and at the same time finding that the estate of Barney | 
Robins personally was responsible therefor. 

5. The theory of the case, as tried by the plaintiff, 
does not admit a joint responsibility on the part of several 
of the defendants; eitheV the Corporation Audit Company 
is responsible and should be held liable therefor and the 
others exonerated or n6 finding against any can be had. 
A finding as against two or more parties defendant is con-| 
trarv both to the prayers in the complaint and to the 
theory upon which this case was tried by the plaintiff. 
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The findings of fact and conclusions of law superimpose 
upon the defendants a finding in damages of a sum of 
$11,000 in excess of what the plaintiff claimed even in his 
complaint. 

i 

6. In addition to finding the defendant, the Corporation 
Audit Company and the estate of Barney Robins 

39-a responsible for the five checks enumerated in the 
cause, the Court in its findings of fact and conclus¬ 
ions of law finds against the Corporation Finance Com¬ 
pany in the sum of $S,400.00, an excess in that amount not 
even claimed by the plaintiff. 

In addition to findings the Corporation Audit Company * 
and the estate of Barney Robins, deceased, liable for the 
five checks described and set forth in the complaint, the 
findings of fact and conclusions of law also hold as against 
Rose Robins, executrix, in the sum of $2,889.00, an amount 
not sought or contemplated when the plaintiff filed this 
action. 

7. The findings of fact, conclusions of law and the opin¬ 
ion of the Court in this cause would indicate, in light of 
the evidence in this cause, that the Court indulged in the 
inference, surmise, and conjecture, that the checks which 
were signed by Cafritz and made payable to specific cor¬ 
porate payees, either controlled or dominated by him, were 
converted to the advantage of the Corporation Audit Com¬ 
pany or to the estate of Barney Robins by virtue of forg¬ 
eries either with respect to the payee or to the endorser 
on each check. 

S. The Court erred in finding in any respect as against 
the Corporation Finance Company for that during the pre¬ 
sentation of his case in chief, the plaintiff repeatedly con¬ 
fined his proof to the Corporation Audit Company: that 
thereafter plaintiff sought to extend his proof to the estate 
of Barney Robins, but at no stage of the proceedings was 
there any proof of any kind or character as against the 
Corporation Finance Company. The transcript of record 
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is naked with respect to any proof as against the Corpora¬ 
tion Finance Company. 

\ 

9. The Court erred in not applying the surviving wit¬ 
ness rule both as to the personal and corporate parties 
defendant. 

10. The opinion of the Court, setting forth that the 
best evidence was not submitted to show the Corporation 
Audit Company ceased to do business is best answered 
by reason of the fact that Barney Robins, the founder 
of this company, was dead at the time of this trial. 

i 

39-b 11. The Court properly cannot consider any 

testimony with respect to Barney Robins in view 
of the surviving witness rule. 

12. The plaintiffs case in chief consisted simply of a 
statement on his part that he had signed checks, prepared ; 
for bim by Robins, the payees of which were individual 
corporate enterprises controlled by the plaintiff. 

13. The inability of the defendants or those testifying 
in their behalf to produce the minute books of the Cor¬ 
poration Audit Company, was explained under oath by | 
the statement that all available pertinent books, records, 
papers of any kind or description had been produced after 
diligent search; that the others, if any in existence were 
not revealed after a diligent investigation. 

14. The Court erred in attaching any importance what¬ 
soever to the self-serving declarations of plaintiff in his 
letters either to Robins or to Ben Kay. The United 
Circuit Court of Appeals in the District of Columbia ia 
Lucas v. Hamilton Realty Corporation, 105 Fed. 2d <800, 
805, 7 D. C. Appeals, stated: 

“A man cannot make evidence for himself by writing 
a letter containing the statements that he wishes to prove. 
He does not make the letter evidence by sending it to the 
party against whom he wishes to prove the facts. He no 
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more can impose a duty to answer a charge than he can 
impose a duty to pay by sending goods. Therefore, a fail¬ 
ure to answer such adverse assertions in the absence of 
further circumstances making an answer requisite or nat¬ 
ural has no effect as an admission.” 

Neil Burkinshaw, 

Dennis Collins, 

Shoreham Building. 

Attorneys for Defendants , 

Copy of the foregoing was served upon Milton Stras- 
burger, Esquire, Tower Building, this 21st day of May, 
1945. 

Neil Burkinshaw, 

Attorney for Defendants. 


40 Order Overruling Motion for New Trial 

C. A. No. 23,005 / 

The motion of defendants for a new trial having been 
fully argued by counsel for the respective parties, and hav¬ 
ing been carefully considered by the Court, and counsel 
for defendants during the course of the argument of said 
motion having frankly admitted that he has no further 
evidence to offer in the case, nor could he state to the 
Court what questions, if any, he might have propounded 
to the witnesses on cross-examination had the Court, at 
the time of the trial, ruled upon the admissibility of cer¬ 
tain evidence offered by plaintiff, it is, by the Court, this 
13th day of August, 1945, 

ORDERED, ADJUDGED AND DECREED, That the 
said motion be and the same is hereby denied. 

C. C. Wyche, 

Justice. 


I 


: 45 

■ 

« 

Statement of Points on which Appellants, and Each 0 / 

Them, Rely on Appeal. j 

a. The Court erred in finding that a fiduciary relation¬ 
ship existed between the plaintiff and defendant Robins. 

b. The^Court erred in finding that Barney Robins, de¬ 
ceased, converted any funds of the plaintiff to his own use. 

c. The Court erred in finding that the defendant, Bar¬ 
ney Robins, or the corporation in which he was interested, 
misappropriated any of the funds of the plaintiff. 

d. The Court erred in finding by way of either surmise j 
or conjecture that the ‘defendant, Barney Robins, mis¬ 
appropriated funds of the plaintiff by reason of either 
forger}’ or altering the name of the payee on the checks 
in question or the endorsements thereon.' 

e. The Court erred in finding that Morris Cafritz was 
a proper party plaintiff in light of the fact that the checks 
in question has been signed by him payable to divers cor¬ 
porate payees in which he was interested. 

f. The Court erred in failing to apply the surviving 
witness rule. 

g. The Court erred in considering and in accepting as j 
competent evidence the photostatic copy of only the face 
of a check drawn by thfe Corporation Finance Company,! 
Barney Robins, President, to the order of Barney Robins, j 
individually; said photostat not disclosing the endorse-! 
ment or the endorsements thereon. 

h. The Court erred in failing to rule on the applica-i 
tion of the plaintiff to the conclusion of the entire easel 
to extend his proof so as to apply to all four defendants j 
when theretofore his proof had been offered and received | 
only with respect to the Corporation Audit Company. 

i. The Court erred in failing to rule promptly on the j 
application of the plaintiff to extend his proof to the three' 
defendants other than the Corporation Audit Company in j 
that such failure on the'part of the Court imposed a defi¬ 
nite hardship and difficulty on counsel for the defendants, j 
both in the matter of the scope of cross-examination and j 
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in proof to be offered to contravene plaintiff’s case in 
chief. 

THE TESTIMONY 

i 

47 BY MR. STRASBURGER: 

Q. Your name is Morris Cafritz? A. Yes, sir. 
Q. And you are engaged in business with offices at 
the comer of 14th and K Streets Northwest? A. That is 
correct. 

Q. And some of your business is done in the names of 
corporations, that is to say, you have several corporations 
to do the different branches of your business, and you 
are the president of those corporations? A. Yes, sir. 

Q. One of those corporations is the Cafritz Brokerage 
Company? A. Yes. 

48 Q. Another is the Cafritz Construction Com¬ 
pany, in the building business, building buildings, 

and so forth? A. That is correct. 

Q. How long have these companies been in business, 
Mr. Cafritz? A. Since 1922. 

Q. Give the Court some idea of the extent of it, and 
the volume, and the number of employees, and so forth. 
A. We have been actively engaged in the brokerage 
and building business since its inception in 1922. We 
have built thousands of commercial buildings, dwellings, 
hotels, and so forth. We have employed on construction 
jobs, at times we have had as high as a thousand em¬ 
ployees. In the office it varies anywheres from 25 to 50 or 
75 employees. 

Q. Now, you personally have had some business rela¬ 
tions with the Corporation Audit Company, a corporation? 
A. Yes, sir, I have. 

Q. And when did those business relations begin? 
A. Well, T think it was right from its inception, when 
it was incorporated, in about the year 1928, somewheres 
around there, or 1929. 

Q. And did that continue uninterruptedly • • • for a 
number of years? A. Yes, sir. 

Q. And for how long did it continue? A. It continu¬ 
ed until 1941. 
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49 Q. During the entire year 1941? A. I think 
almost up to the end of 1941, when we stopped do¬ 
ing business with them. 

Q. From the time the business began in 1929, up to 
on or about the year 1941, so far as you know, was there 
any change in the structure of the Corporation Audit i 
Company? A. I was never notified of any. 

Q. In other words, your business continued with them 
without any interruption all during those years? A. Yes, 
they rendered services to ,the various companies, and we 
paid out checks quarterly for the services rendered. 

Q. And did you pay the Corporation Audit Company 
for services rendered t6 each one of the companies? 
A. Each one separately and distinctly. 

Q. About how much did you pay a year to the Corp¬ 
oration Audit Company? A. I think it sums up to 

around $8,000 a year, or more. 

Q. I am going to hand you a bunch of papers and ask 

vou to state what they are. (Handing papers to the wit- 
ness.) 

• «• * • 

Q. Those are bills of the Corporation Audit Company 
for the year 1941? A. Yes, sir. 

MR. STRASBURGER: And I have here a check for j 
the payment of the last cuarter of 1941. 

• ■» • • 

50 Q. J show you a check and ask you whether that 

was in payment of the bill for the last quarter for 
the year 1941? (Handing paper writing to the witness.) 
A (After inspecting paper writing in question:) Yes, j 
it was. It is dated January 9, 1942, but that was the last | 
payment for one of the companies, last quarterly pay-; 

ment. 

i 

BY THE COURT: 

Q. What is the date of that? A. January 9, 1942, 
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made payable to the Corporation Audit Company for $LoO, 
fourth quarter of 1941. That is paid to him from my 
personal account on the Security Savings & Commercial 

Bank. 

BY MR. STRASBURGER: 

Q. From Morris Cafritz' personal account, $250 for 

the last quarter of 1941? A. Yes, sir. 

Q. Is that your signature on the check? A. Yes. 

MR: STRASBURGER: I offer it in evidence. 

• * • • 

Q. And the bills. I will ask you first of all to state to 
the Court to whom the check was made payable. A. Corp¬ 
oration Audit Company. 

Q. And on whose stationery was the bill ren- 
51 dered? A. Corporation Audit Company. 

MR. STRASBURGER: I offer these in evi¬ 
dence as plaintiff’s exhibits 1 and 2. 

• * • • 

(Thereupon the series of bills on the stationery of 
The Corporation Audit Company to Morris Caf¬ 
ritz was marked ii Plaintiff’s exhibit No. 1, and 
the check of Morris Cafritz, dated January 9, 
1942, for $250, was marked “Plaintiff’s exhibit 
No. 2,” and the same were by the Court received 
in evidence and made a part of this record.) 

• • • • 

Q. Who was the general manager of the corporation? 

THE WITNESS: I always had an idea that Barney 
Robins was the general manager of the company. 

BY MR. STRASBURGER: 

Q. And with whom did you conduct your business? 
A. With Barney Robins. 
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Q. Did you ever conduct your business with any one 
else? A. No, not any one else. 

Q. Tell us what that business consisted of. 

MR. BURKINSHAW: If the Court please, I object. 
He can’t relate any transaction between the deceased andj 
the plaintiff. I am perfectly willing to admit .that The 
Corporation Audit Company, or Barney Robins, was em¬ 
ployed by the plaintiff because that is admitted in the 
pleadings, but beyond that it is incompetent. 

MR. STRASBURGER: I offer this as admissible | 
against the Corporation Audit Company. It doesn’t 
52 have to be admissible as all of them. 

MR. BURKINSHAW: Your proof is restrict-j 
ed in this instance to The Corporation Audit Company? 

MR. STRASBURGER: So far as dealings are con¬ 
cerned with Barney Robins. 

MR. BURKINSHAW: I think, if the Court please, it | 
is appropriate for the defendant to offer at this time for 
the Court’s scrutiny afi exemplified copy of the income 
tax return of The Corporation Audit Company for 1939, | 
which shows— 

i 

• • • • 

MR. BURKINSHAW: If the Court please, let’s have 
that settled. I think it is just as proper for me to offerj 
evidence at this time as it is of unlawful search and seizure 
in connection with the competence of the evidence, so that 
it can be passed on. 

THE COURT: Are you making a motion to suppress! 
the evidence? 

MR. BURKINSHAW: I am making a motion to 
suppress any evidence with respect to The Corporation 
Audit Company in 1941, and in connection with that I offer! 
this exemplified copy of the income tax return of The 
Corporation Audit Company which shows it ceased to do; 
business in 1941, and I would like your Honor to examine! 
it now. 


i 


50 


THE COURT: I don’t want to examine it now, but 

that was January, 1941? 

MR. BURKINSHAW: Yes, sir. 

MR. STRASBURGER: It is not, the evidence 

53 is not inadmissible as against us as to The Corp¬ 
oration Audit Company, a corporation that has 
never been dissolved, and sent us bills, and, so far as we 
are concerned, they are still doing business. 

Thev may have done it to defraud the Government. 

THE COURT: Well, I am going to permit it at this 

time. 

MR. BURKINSHAW: But I understand the offer 
at this time is restricted to The Corporation Audit Com- 
pany? 

THE COURT: That’s right. Go ahead. 

BY MR. STRASBURGER: 

Q Now’, you emploved this company. What were they 
supposed to do? What did they do? A. They did ac¬ 
counting; they did bookkeeping, made out our income tax 
returns. 

Q. Did they do auditing of your accounts? A. Yes, 
auditing of all accounts. 

Q. Where was the company’s office located? A. Lo¬ 
cated in the Rust Building, 15th and K Northwest. 

Q. Did they have the name on the door as The Corp- 
oration Audit Company? A. Yes, The Corporation Aud- 
it Company. 

Q. Was it ever changed? A. No, not that I know’ ot. 
Q. Did it ever move? A. No. 

Q. Were they in business in 1941 that way? A. Yes. 
Q. Were any of your books and records kept in the 
office of The Corporation Audit Company? A. Quite a 
number of them. 

54 Q. Where were the books of the Cafritz and 
Spector account kept? 


51 


THE COURT: As I understand, you had better let j 
me know, and counsel know, when you intend to offer 
testimony against the other defendant because, so far, it 
is admissible, under your contention, only as against the 
corporation. Let me know when you intend to offer it as 
to both defendants so that counsel will have an opportunity j 
to object. 

MR. STRASBURGER: I will do that, but, for the 
time being, it is against the corporation. 

THE COURT: All .right. 

BY MR. STRASBURGER: 

i i 

Q. Did vou repose confidence in The Corporation Audit 
Company? , 

MR. BURKINSHAW: Oh, I object to that, if the 
Court please. 

MR. STRASBURGER: Barney Robins. 

THE COURT: Objection overruled. 

THE WITNESS: Jes, I had implicit confidence in 

him. | 

BY MR. STRASBURGER: 

I 

Q. Did you entrust money or checks to Barney Robins, 

or The Corporation Audit Company? 

MR. BURKINSHAW: I object to that because 

55 it goes right into the transactions of Barney Robins 

and the plaintiff. ] 

MR. STRASBURGER: It is all against the corpora- | 
tion. I am offering it Only as to the defendant corpora- j 
tion. 

THE COURT: Only? 

MR. STRASBURGER: Yes, at the present time. 
MR. BURKINSHAW: Go ahead. 

THE WITNESS: Yes, on many occasions. 

BY MR. STRASBURGER: j 

Q. Did he make deposits in the various bank accounts? 
A. Yes, sir. 
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Q. Are you familiar with his handwriting? A. Yes, 

sir, I am. , ., ,. P 

ME. BUBKINSHAW: These are deposit slips ot 

the Gafritz & Spector account only? . 

ME. STEASBUBGEE: No, one of them is in Morns 

Gafritz’ account. 

* * • * 

Q. Whose handwriting is on these deposit slips? 

MK. BUBKINSHAW: I thought one of those was 

tvpewritten. 

THE WITNESS: Wasn’t one of those slips type¬ 
written? 

BY MB. STBASBUBGEB: 

Q. Yes, but they were deposited, the figures are on 
there? A. Yes. 

Q. Take the one that is typewritten, do you recognize 
the figures? A. Yes, sir, these are in his handwriting, 
all these deposit slips is Barney Bobins’ handwriting. 

The typewriting, of course, I don’t know who did 
56 that, naturally I don’t know who did that, but there 
is no one else who made any deposits in that bank 

account. 

Q. Just a minute, my question is whether you^ recog¬ 
nize the handwriting on those deposit slips? A. Yes, sir. 
Q. Whose handwriting is it? A. Barney Bobins. 

Q. And the one that is typewritten, do you recognize 

the figures? A. The figures, yes. 

Q. Whose handwriting? A. It is not handwriting, it 

is figures. 

Q. Who made those deposits? A. Barney Robins. 

Q. On your behalf and the company? A. Yes. 

Q. And were others made from time to time by Barney 

Robins? A. Yes, sir. . 

Q. For instance, here is one dated January 21, 1941, in 

which $8,000 was deposited in the Bank of Commerce and 
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Savings, in the name of ICafritz and Spector. W as that 
money deposited by Barney Robins’ A. Barney Robins. 

MR. STRASBURGBR: I offer that in evidence as 

plaintiff’s exhibit No. 3. 1 

MR. BURKINSHAW: No objection. 

THE COURT: Admitted. 


(Deposit slip dated January 21, 1941, to account 
of Cafritz and Spector in Bank of Commerce and 
Savings for $8,900, was by the Court received in 
57 evidence as “Plaintiff’s exhibit No. 3.’’) 

BY MR. STRASBURGER: ' 

Q. Here is a deposit ’slip dated February 8, 1941, a de¬ 
posit of $7,000 to the credit of the account of Cafritz and 
Spector in the Bank of Commerce and Savings. By who 
was that deposited? (Handing paper writing to witness.) 
A. They were all deposited by Barney Robins. Nobody 
else made any deposits in that account from the time it 

was opened. 

Q. From the time it was opened nobody made any de¬ 
posits in it? A. No. < 

Q. Who was the owner of that account, Cafritz and j 
Spector, who was the owner at that time in 1941? A. In j 
1941? I was. 

• « . • • • 

(Deposit slip on Bank of Commerce and Savings j 
by Cafritz & Spector, dated February 8, 1941, 
$7,000, was by the Court received in evidence as 
“Plaintiff’s exhibit No. 4.”) 

# 1 * # i 

Q. Here is a deposit slip in the Riggs National Bank 

to the credit of Morris' Cafritz, $15,000; deposit made onj 
your behalf by Baraev Robins? (Handing paper writ¬ 
ing to witness!) A. (After inspecting paper writing in 
question:) That’s right. 


4 
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Q. And that was in the regular course of business while 
he was acting for The Corporation Audit Company? 

58 A. Yes. 

MB. STBASBURGEK: Mark that Plaintiff’s 
exhibit No. 5. I offer it in evidence. 

MR. BURKINSHAW: No objection. 

THE COURT: Admitted. 

I 

(Deposit slip on Riggs National Bank to the 
credit of Morris Cafritz, dated February 12, 1941, 
$15,000, vras by the Court received in evidence as 
‘ 4 Plaintiff’s exhibit No. 5.”) 

BY MR. STRASBURGER: 

Q. Here is one deposited in The Riggs National Bank 
October 14, 1941, for $21,840.50. • • • A. Yes. 

Q. Who made that deposit? A. Barney Robins. 

MR. STRASBURGER: Plaintiff’s exhibit No. 6. I 
offer it in evidence. 

• • • • 

(Deposit slip on Riggs National Bank to the 
credit of Morris Cafritz, dated October 14, 1941, 
$21,840.50, was by the Court received in evidence 
as “Plaintiff’s exhibit No.~6.”) 

• • • • 

Q. W ere there any other transactions between Morris 
Cafritz, and Cafritz and Spector, and your various corp¬ 
orations, and The Corporation Audit Company? A. Yes, 
quite frequently. 

Q. Now, when those transactions occurred, who 

59 prepared the checks? A. Barney Robins always 
prepared the checks. 

Q. Who signed the checks? A. I did. 

Q. And when the checks were prepared by him and 
signed by you, to whom were they delivered? 


I 
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MR. BURKINSH 4 W: If the Court please, I want 
to keep my record straight. This is all confined to The j 
Corporation Audit Company? 

MR. STRASBURGER: That is the understanding. 

MR. BURKINSHAW: Of course, I don’t care about: 
this Corporation Audit Company; it is a defunct corpora¬ 
tion and has no assets. .. 

* : * • * 

BY MR. STRAS;BURGER: j 

Q. To whom did you hand those checks? A. Barney 
Robins. I would sign them and turn them back to him, and 
he deposited them in the various accounts. 

Q. Now, the suit has been brought here against Barney 
Robins and The Corporation Audit Company, in which 
you are suing for thirty-six thousand dollars, in round 
figures, and I show you a bank statement by The Bank of i 
Commerce and Savings— 

* ' • * • 

MR. BURKINSHAW: Now, if the Court please, ij 
have no objection to this as a ledger sheet. This is thej 
original ledger sheet from the bank? 

• • • • 

60 MR. BURKINSHAW: I have no objection toj 

that whatsoever so long as it is put in for the routine 
purpose of showing deposits, withdrawals and daily bal¬ 
ances from day to daV. However, there are certain pen¬ 
cil notations on here to which I vigorously object because 
it is no part of that bank statement, bank record. 

• • • • 

Q. Now, Mr. Cafritz, that first item of withdrawal of 
1941, in February, is a withdrawal of $15,000, and* in lead 
pencil is the word “self,” there. Now, did you get credit 
in some other bank for that $15,000? A. Yes, I did. It! 
was deposited to my account. 


t 
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Q. And who deposited it to your account? A. Barney 
Robins. 

Q. The next item is marked $8,000, and opposite is the 
word “Barney Robins.” Did you get credit for that? 

61 MR. BURKINSHAW: Now, if the Court 
please, I will have to object to that question because 

he is not offering it, but says he is trying to put in proof 
indirectly. 

MR. STRASBURGER: I can ask him questions about 
it, and later I will have the bank officer. 

THE COURT: You intend to prove it by the bank of¬ 
ficer? 

MR. STRASBURGER: Yes. 

THE COURT: All right; subject to that, you may 
go ahead. 

• • • • 

62 Q. Did you get that $8,000 in that form? A. Sev¬ 
en thousand, wasn’t it? 

Q. No, I am asking you about the $8,000. Did you get 
that $8,000? A. No, I couldn’t trace that in any manner. 

Q. The next item is $7,575.25. Did you get credit for 
that? A. No, that couldn’t be traced anywhere. 

Q. The next is $6,159.50. A. That wasn’t traceable 
to any one, to any of our accounts. 

Q. The next item is $6,000. A. That wasn’t trace¬ 
able to anv of our accounts. 

• • • • 

BY MR. STRASBURGER: 

Q. The next one is $8,400. Do you remember about 
that one? A. We couldn’t trace that one. 

I 

• • • • 

63 Q. I show you this slip of October 14th. (Hand¬ 
ing paper writing to witness.) 

MR. BURKINSHAW: What is that. Judge? 



THE WITNESS: That is a deposit of October 14th, 
which was made by Barney Robins of that money, $21,840.- j 
50, to my personal account. 

BY MR. STRASBURGER: j 

Q. That refreshes your recollection? A. That’s nght. 

Q. Now, will you explain what those checks were made 
for, and what was to be done with them? A. Those 
checks; I think sometime in February, 1941, I was leaving 
the country at that time to Nassau; I was going away for 
about three weeks or a month, and that mone> was left 
so that in case any of tl ( te corporations needed some ad¬ 
ditional money they could use it. 

Q. In other words, those checks were made payable to 

those companies— A. (Interposing:) And would be de- 

posited on their behalf. , 

Q. By whom? A. By Barney Robins. 

MR BURKINSHAW: Would you confine your proof 
to the Corporation? I want to be scrupulous about this 
record. 

THE COURT: He says he will let you know when 
64 he offers it as to the other defendant. He has said 
that twice. Go ajhead. It is still confined to the 
Corporation, according ti> his statement, and will continue 
to be so until he notifies you and me otherwise. 

MR. STRASBURGER: That is correct. 

• :• * • 

Q. Now, during the year 1941 or 1942, did you have oc¬ 
casion to personally inspect the Cafritz and Spector ac¬ 
count for any purpose <w T hatever? Bid you examine it? 

I mean the ledger. A. i No, I never examined the ledger. 

Q. Bid vou at any time discover that these checks had 
not been deposited in bank to the credit of yourself, or the 
other companies I have mentioned? A. Yes. I think it 
was sometime in 1943 when an Internal Revenue man came 
to me with a statement, or bank transcript, and asked me 
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whether I could identify this $8,000 check that I gave to— 
they asked me whether I ever gave Barney Robins a check 
for $8,000 payable to himself, and I told them “no, I never 
did,” that most of it was for work The Corporation Audit 
Company performed, and it was paid in quarterly install¬ 
ments in small checks. 

Q. Was there any time during the whole course of your 
business with Barney Robins that you owed him $8,000? 
or had occasion to pay him $S,000 ? A. Never. 

Q. And when he rendered bills for services from time 
to time they were paid as rendered, weren t they? 
65 A. As a rule they were paid quarterly. 

Q. Now, when the Internal Revenue Department 

called your attention to that $8,000, what did you do then? 
A. Well, I think we ordered an investigation. 

Q. Did you first obtain this statement from the bank as 
to deposits and credits? A. Yes, sir, we got that, and 
then ordered an investigation by our accountants, our new 

accountants. . 

Q. Who did you cause to make that investigation. 

A. That was Verkouteren. 

Q. They are expert accountants in the District of Col¬ 
umbia? A. Yes. 

Q. Do you know the individual who conducted the m- 
vestigation for you’ A. I think one of their men by the 
name of Mr. Ricketts. 

Q. And did Mr. Ricketts come back to show you the 

result of his investigation ? A. Yes. 

Q. What was the next step that you took after you dis¬ 
covered these irregularities? What steps did you take? 
A. I called Barney Robins by telephone and asked him 
to come into my office. He came in the following day. T 
showed him a sheet of these figures that were missing. T 
told him, “You handled this account from the very in¬ 
ception, you opened the account, made all the deposits, 
made all the monthly statements, the cancelled checks came 
back to vour office,” and I asked him what happened to 


those missing checks, that we couldn’t locate them, and the j 
Internal Revenue man had been in to inquire about them, 
that we were at a loss to explain, and then he said 

66 he would look into: it, and he went away, and I said, 
“Please let me know immediately because it is very j 

important to let me know immediately.” Not hearing 
from him for almost a week, I wrote him a letter explain- | 
ing how important it was— 

MR. BURKINSHAW: (Interposing:) Just a min¬ 
ute; have you got the letter. 

MR. STRASBURGER: I asked you to produce the 
letter. 

MR. BURKINSHAW: You have it, and turned it 
over to the stenographic reporter, and told me over the 
phone you had it. 

MR. STRASBURGER: Then it is in the file. I have 
a copy of it here. 

MR. BURKINSHAW: Anyway, I object to it as a i 
self-serving declaration when and if you offer it. 

MR. STRASBURGER: If the Court please, I have 
another notice— 

THE COURT: (Interposing:) Read it. Let me see 
if it is self-serving. I can’t tell if it is self-serving until 
I hear it. You have a copy, go ahead and read it. 

MR. STRASBURGER: I think, as far as the first 
letter is concerned, I don’t have the copy here. That is 
the second letter, here is: a copy. 

BY MR. STRASBURGER: j 

» 

Q. I have a copy of a letter of August 18th; will you 
state whether you sent; that letter to Barney Robins? 
(Handing paper writing, to the witness.) A. (After ex¬ 
amining paper writing in question:) Yes, this is the first 
letter that I sent Bamev Robins. 

i 

67 Q. And did you get a reply to it? A. No, not 
from Barney Robins, but I got a reply to that let¬ 
ter from his brother-in-law, Ben Kay. 
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• * • • 

“Barney Robins; 1443 Kennedy Street, N. W. 
Washington, D. C. 

Dear Mr. Robins: The Agents of the Internal Revenue De¬ 
partment have called my attention to certain deposits in 
and check withdrawals from the Cafritz & Spector bank 
account.. The records of our office fail to show these de¬ 
posits and withdrawals, and our accountants have been un¬ 
able to trace where the following checks on the Cafritz & 
Spector account were deposited or what disposition was 
made of them. ,, 

Then he gives the dates and items I have already called 
your attention to, amounting to thirty-six thousand odd 
dollars. 

“I called this to your attention when you were in my 
office last, and you promised to examine your records and 
furnish the necessary information. 

“We have been advised bv the Bank of Commerce and 
Savings that bank statements were always sent to your 
office as auditor. You must, therefore, have retained in 
your office the bank stubs, cancelled checks, and also any 
books relating to the Cafritz & Spector account which re¬ 
flect these transactions. 

“As this is a matter of pressing importance, I hereby 
request that all books and records in your possession re¬ 
lating to the above matter, be promptly turned over 
68 to my office, together with your explanation of the 
checks above mentioned. 

“Please give this letter your immediate attention, as we 
are entirely unable to account for the checks or to explain 
the transactions to the Internal Revenue Department. Very 
truly yours, Morris Cafritz.” 

MR. BURKINSHAW: T renew my objection, if the 
Court please, on the ground that it is a self-serving declar¬ 
ation. 


61 


l 


t 

i 


! 


THE COURT: Parts of it may be, but most of it isj 
repetition of what he f as already said from the witness j 
stand. The objection is overruled. The only thing that| 
is new in there, as I see it, is a demand to see the books, j 
and I think that would be competent. 


Q. As a result of that you say you received a letter 
from his brother-in-law. What did he sav in that letter? 


MR. BURKINSHAW: I object to that, if the Court 
please. Here is a third party. 

THE COURT: I don’t see how that could be compe¬ 
tent unless you can show that he was the agent of the 
corporation. 

MR. STRASBURGER: I am going to show by evi¬ 
dence, by his own evidence, that when Barney Robins was 
out of town he left all matters pertaining— 

THE COURT: (Interposing:) I will admit it subject 
to your proving agency later. Go ahead. 

MR. STRASBURGER: If you will hand me that 
record again; that letter is very brief, you know it 
69 and I know it; it states he will call it to the at¬ 
tention of Barney Robins. I think by looking at 
my record I can find that. 

• • • • 

MR. STRASBURGER: (Reading:) “August 20,i 
1943. 

“Mr. Morris Cafritz, Washington, D. C. 

Dear Morris: I have to acknowledge receipt of your 
letter dated August 18, 1943 addressed to Barney Robins. 
Robins has been out of town some short time and expects 
to remain away until Labor Day. I have been requested 
by him to handle such correspondence,” and so forth 
“Upon his return the information requested will be furn-j 
ished by him. Ben Kay.” 


BY MR. STRASBURGER : 

Q. Then what was the next step? Did you write a 
letter to Kay? Again, I show you this letter of October 
11th. (Handing paper writing to witness.) A. (After 
examining paper writing in question:) Yes, 1 wrote that 

letter of October 11th to Mr. Kay. 

MR. STRASBURGER: (Reading:) “October 11, 

1943, Mr. Ben Kay—” 

MR. BURK1NSHAW: (Interposing:) May the rec¬ 

ord show my objection to that letter? 

THE COURT: All right. Read it. 

MR. STRASBURGER: (Reading:) 

“This is with further reference to my letter of August IS, 
1943, addressed to Barney Robins, which you ac- 
70 knowledged in his behalf by a letter dated August 

20th. 

“To refresh your recollection, 1 am enclosing herewith 
a carbon copy of my letter to Barney Robins. You prom¬ 
ised to call this to his attention immediately upon his re¬ 
turn to town. The information requested is urgently 
needed and I would appreciate your expediting this mat¬ 
ter. Very truly yours, Morris Cafritz.” 

BY MR. STRASBURGER: 

Q. You sent that letter to Mr. Kay? A. 1 did, sir. 

Q. Were the books returned to you? A. No. 

Q. Or the checks and vouchers? A. No. 

Q. Did Barney Robins’ son come in to see you? A. He 

did. 

. 

71 Q. What did his son tell you? A. Just that 
his father was out of town, that he was ill. 

Q. Did he say he sent him? A. No, he didn’t say. 
He just came in on behalf of his father, who was ill and 
out of town, and as soon as he returned he would come in 
to see me, that is all. 
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• • • • 

BY MR. STRASBURGER: 

Q. Now, did Barney Robins come in to see you? A. No, 
he never did. 

Q. What was the next step yon took? A. The next 
step was, I think I got yon to write a letter to him. 

Q. Is this the letter I wrote him? (Handing pap^r 
writing to witness.) 

MR. STRASBURGER: You have seen this letter. 
MR. BURKINSHAW: No, I haven’t; I object to It 
in any event. * 

THE COURT: This is testimony still offered against 
the Corporation. : 

MR. BURKINSHAW: That’s right, andjl 
72 won’t object to it. Go ahead, read it. 

MR.STRASBURGER: (Reading:) ‘‘Novem¬ 
ber 15th, 1943 ; j 

“Mr. Barney Robins • 

1443 Kennedy Street, N. W. 

Washington, D. C. ' 

♦ 

Dear Barney: 

“Mr. Cafritz has conferred with me regarding certain 
matters and contemplates the filing of suit. 

“Please call to see me without delay. It might be ad¬ 
visable to call my office and make an engagement con¬ 
venient to both of us.” j 

MR. BURKINSHAW: Judge, you will stipulate that 
the date of that was the 15th of November, and Barney 
Robins died the next day? . 

MR. STRASBURGER: That’s right. 

THE COURT: He died the day after that letter was 
written? 

MR. BURKINSHAW: Yes. 

THE COURT: All right. 
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BY MB. STRASBURGER: 

Bid you ever audiorize The Corporation Audit Com¬ 
pany or Barney Robins to cash any of these checks we 
have mentioned, involved in this suit, or in this proceed¬ 
ing? A. Barney Robins was never authorized to cash 
anv of my checks belonging to any of my companies, or 
to me personally. 

Q. Now was he ever authorized to retain the proceeds 
of any checks? A. No. 

Q. Did you, or any of your concerns, have any dealings 

with a concern known as The Corporation Finance 

73 Company? A. Never. 

Q. Were vou ever indebted to The Corporation 

Finance Company?'* * * A. No, I never had any business 
with them. 

Q. Now, with regard to opening the bank account of the 
Cafritz and Spector account in the Bank of Commerce and 
Savings, do you recognize the handwriting on this? (Hand¬ 
ing paper writing to witness.) 

• • • • 

MR. BURKINSHAW: Is this the opening of the ac¬ 
count? 

• • • • 

THE WITNESS: (After examining paper writing 
referred to:) Yes, I recognize the handwriting as Barney 
Robins*. 

MR. STRASBURGER: I offer that in evidence, and 
the paper of the Bank of Commerce and Savings has un¬ 
der the heading of “Authorized Signature*’, it says, “To 
come,” and then gives the name, and under “Business 
- Address; care Auditor, 55 Rust Building.” “Initial de¬ 
posit” so much. The account was opened on February 29, 
19—Can you see the figures there? 

THE WITNESS: 1928. 
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MR. STRASBURGER: 1928 ,1thank yon. I will offer 
it in evidence as Plaintiff’s exhibit No. 7. 

• , • • • | 

THE COURT: Admitted 

: 

74 (Thereupon the document covering the opening o^ 
the Cafritz and- Spector account with the Bank o^ 
Commerce and Savings, Feb. 29, 1928, was by thd 
Court received : in evidence as “Plaintiff’s exhib4 
it No. 7.”) j 

BY MR. STRASBURGER: 

. 

Q. And that was followed a couple of days later by your 
signature to the account filed with the bank? A. Yes, sirj 

MR. BURKIN SHAW: Is that the signature card? 

MR. STRASBURGER: Yes. 

• ; • • • 

MR. STRASBURGER: I will offer it in evidence. 

i 

• ; • • • 

THE COURT: Admitted. 

(Thereupon the signature card of the Cafritz an<^ 
Spector account with the Bank of Commerce and 
Savings was by' the Court received in evidence as 
“Plaintiff’s exhibit No. 8.”) 

BY MR. STRASBURGER: 

Q. As a result of the investigation, or conversation, in 
connection with this matter, did you discover that the 
Corporation Finance Company, on October 25, 1941, had 
deposited the sum of $8,400 in the Security Savings & 
Commercial Bank? A. We saw that upon a transcript 
of deposits of that corporation, yes. 

MR. STRASBURGER: I offer that in evidence. 

MR. BURKINSHAW: That is the Corporation Fi¬ 
nance Company? 

MR. STRASBURGER: Yes. 


I 

i 
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MR. BURKINSHAW: You are offering that in con¬ 
nection with the general run of proof against the Corp¬ 
oration Finance Company! 

MR. ST R AS BURGER: Yes. 

75 MR .BURKINSHAW: No objection. That 

doesn’t show on which bank it was drawn, does it? 
MR. STRASBURGER: No. 

• • * * 


THE COURT: Admitted. 

(Thereupon deposit slip of The Security Savings 
& Commercial Bank for Corporation Finance Co., 
October 25, 1941, $8,400, was by the Court re¬ 
ceived in evidence as “Plaintiff s exhibit No. 9. ) 


MR. STRASBURGER: This shows that there was 
deposited in The Security Savings & Commercial Bank on 
October 25, 1941, one check for $8,400 to the credit of 
Corporation Finance Company, being the identical item of 
amount shown as the money withdrawn from the Cafntz 
and Spector account on October 27th. In other words, on 
October 27th $8,400 was withdrawn from the Cafntz and 
Spector account in the Commerce and Savings Bank, and 
the day before that a check had gone in the Corporation 
Finance Company account in The Security Savings & Com- 

mercial Bank. . , , 

MR. BURKINSHAW: Wait a minute; other than an 

identify as to amount, there is no showing that the chec - 

deposited on the 25th of October, 1941. was the check 

drawn on the Cafritz and Spector account. You have an 

identify of amount; nothing more. . , 

MR. STRASBURGER: We don’t claim that; we have 

never even been able to get the check. 

THE WITNESS: No, we have never been able to 

get the check. 

BY THE COURT: 

Q. Did you try to get it? A. Yes, sir. 
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BY MB. STRASBURGER: 

Q. Did you make an effort to get it? A. Yes. 


0. I show you a check, or photostatic copy of a check 
dated “Washington, D. C. October 28th, 1941, ° n *‘ lt 
Security Savings & Commercial Bank, payable to the 
order of Barney Robins for $8,400, signed m typewriting 
“Corporation Finance Co.” and then “By” and in signa¬ 
ture “Barney Robins.” You recognize that signature, 
don’t you? (Handing paper writing to witness.) 

\ * * * Yes. 

MR BURKINSHAW: That is the half check ? 

MR STRASBTJRGER: That is the half check. 

MR. BURKINSHAW: At this point, if the Court 
please, as noted in the pre-trial findings, I have no objec¬ 
tion to the offer in evidence, or reception in evidence, of 
that check so long as the proof is confined to the fact 
which is a fact, that Judge Strasburger is m possession of 
onlv the face of the cheek, and is not in possession of a 
photograph of the back of the check, so he only has a half 
check, and we don’t knolv to whom it was endorsed M e 
conceded it was drawn to Barney Robins, but whether he 

endorsed it back to Morris Cafritz, T don t know. 

THE COURT: (Trterposins::) What connection di 
Barney Robins have with the Corporation Finance Com- 

panv* ; i 

MR BURKINSHAW: He was an officer m it. 

^TR. STRASBURGER: He was the main ot- 

77 fleer of it. and signed the checks. 

THE COURT: He was also the mam officer 

of the defendant here, what is the name? 

MR. STRASBURGER: Corporation Audit Compam 
THF, COURT: All right. 

BY AIR. STRASBURGER: 

Q. And I think you have already stated you did not get 
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that $8,400. Did yon ever get the check? A. No. 

Q. Was it ever endorsed over to you? A. No. 

THE COURT: Who was it payable to? 

MR. STRASBURGER: It was payable to Barney 
Robins, signed by the Corporation Finance Company by 
Barney Robins. I would like your Honor to look at it. 

• • • • 

MR. STRASBURGER: (Interposing:) I offer it in 
evidence. 

THE COURT: Admitted. 

(Photostatic copy of check dated October 28, 1941 
on Security Savings & Commercial Bank, to Bar¬ 
ney Robins, $8,400, signed Corporation Finance 
Co., by Barney Robins, V.P., was received by the 
Court in evidence as “Plaintiff’s exhibit No. 10.”) 
• • • • 

MR. STRASBURGER: At this time I would like to 
offer in evidence a certified copy of the certificate of in¬ 
corporation of the Corporation Audit Company. 

MR. BURKINSHAW: No objection. 

78 THE COURT: Admitted. 

(Thereupon the document entitled “Certificate of 
Incorporation, No. 20252” The Corporation Audit 
Co. was by the Court received in evidence as 

“Plaintiff’s exhibit No. 11.”) 

I 

MR. STRASBURGER: And I will state to the Court, 
just in brief, that the Corporation Audit Company was 
formed in the District of Columbia on the 23rd day of 
December, 1929, for the purpose of engaging in business 
to transact a general auditing and accounting business, to 
examine into the accounts, physical and financial condition 
of any business, reorganize business ventures by making 
examinations into their accounts and physical and financ¬ 
ial condition, reporting the same to those interested there¬ 
in, and to install systems of accounting, and to systema- 
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tize and direct, or give directions for the systematizing and| 
management of businesses. To keep, examine, audit, ana¬ 
lyze, report upon and certify to the books, accounts and 
records,” and so forth. That certificate was signed byj 
Barney Robins, and William E. Bryant— 

BY MR STRASBURGER: 

Q. Who was William E. Bryant? A. He was an em- 

ployee of Barney Robins . 

Q. And Helen A. Fureyf A. I think she was, also. 

MR. STRASBURGER: I want to offer in evidence 
a certificate of the Recorder of Deeds of the District of 
Columbia that this company has never been dissolved. 

MR. BURKIN SHAW: That is conceded. 

MR. STRASBURGER: That is conceded. Mark this 
as an exhibit, and I offer it in evidence. 

79 MR. BURKTNSHAW: No objection. 

THE COURT: Admitted. 

(Thereupon the document entitled 44 Certificate 
dated January 30. 1945, signed by Frederick SI 
Weaver, First Deputy’ Recorder, D. C., was by the 
Court received in evidence as “Plaintiff’s exhibit 
No. 12.”) 

MR. STRASBURGER: I have here the Certificate 
filed with the State of Delaware of the Corporation Fi¬ 
nance Company. I offer it in evidence for the purpose of 
showing who the directors were at different times. 

MR. BURKIN SHAW: No objection. 

THE COURT: Admitted. 

(Thereupon the document entitled Annual Ref 
port of Delaware Corporation was by the Court 
received in evidence as “Plaintiff’s exhibit No. 
13.”) 1 | 

MR. STRASBURGER: In the year 1936 the certifi¬ 
cate shows that the directors, and president was Rose 
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Robins, Vice-president Barney Robins, Secretary, H. A. 
Furey, and Treasurer, B. Robins. 

In the year 1942, for the year 1941, the directors were 
Rose Robins, Barney Robins, Helen A. Walshe. The 
president was Rose Robins, vice-president Barney Robins, 
treasurer, Barney Robins. 

That is marked Plaintiff’s exhibit No. 13, and is offered 
in evidence. 

That is all. 


Cross Examination 


BY MR. BURK1NSHAW: 

Q. Mr. Cafritz, you were the only person entitled 
80 to draw on the Cafritz and Spector account? A. 
that is correct. 

Q. No one else? A. No one else. 

Q. Now-, you parted company with Barney Robins in 

1941? A. That is correct. 

Q. And you transferred to another accountant? A. Yes, 

sir. . 

Q. What company was that? A. Councilor and Com¬ 

pany. 

Q. Who prepared the audit for the year 1941 for in¬ 
come tax purposes? A. 1941? I think the new account¬ 
ants, James A. Councilor and Company. 

Q. At that time did you know about these thirty six 
thousand dollars in checks ? A. No, we didn’t know about 
them at that time. 

Q. What record did you have in your own office of 
these checks written on the Cafritz and Spector account? 
A. No record. 

Q. No record whatsoever? A. Barney Robins kept 
all records of that company. 


Q. Can you tell us how your auditors were able to make 
an accounting for 1941 without those checks and stubs? 
A. This company hapjpened to be an inactive company. l| 
don’t think they reported anything on that company. It 
had been inactive for quite a while. 

Q. Well, it was acting in 1941. Let me see your deposit 
sheet. You deposited quite a bit in 1941, did you not? 
A. Yes. 

81 Q. And withdrew' quite a bit? A. Yes, sir. 

Q. And were the books of the Cafritz and Specti 
or account audited for the year 1941? A. I don’t know* 
whether they were, or not. 

Q. Was any cash paid by you, or your companies, ori 
the transactions embraced in these ledger sheets? A. That 
I don’t know'. I think Barney Robins had those ledger$ 

there. ! 

Q. But Barney Robins wasn’t working for you in 1942? 

A. No, he wasn’t. 

Q. The plain fact of the matter is this, that this ques¬ 
tion of these five or six checks was first raised by th^? 
Bureau of Internal Revenue in auditing your return in 
1941, isn’t that so? A. The first question w'as raised 
on that check of $8,000 to Barney Robins. 

Q. Let me ask you, wasn’t the first question raised b}' 
the Internal Revenue Department? A. No, the first ques¬ 
tion w'as when they came and asked me for what did I give 
Barney Robins a check for $8,000. 

• • • • 

THE WITNESS: And I told them I never gave him 
a check for $8,000, and then they confronted me with this 
transcript from the bank and asked me if I recalled it, and 
T said, “No, I never gave him a check for $8,000. ’ 

82 BY MR. BURKTNSHAW: j 

Q. And then they also asked you about these 
other checks amounting to thirty six thousand dollars!? 
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A. No, I think we dug those up some months later, after 

we asked our accountants to look into them. 

Q Now, as a matter of fact, aren’t you now seeking a 
deduction on your 1941 income taxes because of those 

checks? 

me. STBASBUKGEB: I object. 

; 

THE COURT: Objection overruled. 

THE WITNESS: Yes. 

BY MR. BURKINSHAW: 

Q. And you are claiming by virtue of it an offset as¬ 
sessment by the Bureau of Internal Revenue, is that right. 

A. I think so. 

Q. Now, who were the respective payees on these 
checks? To whose order were these live checks drawn? 
A. They were drawm to various companies. 

~ Q. What companies? A. As I said before, I don t 
know just what companies they were drawn to. 

Q. And you have no records in your own office ? A. N o. 

Q. And you mean to inform his Honor that you drew 
checks in 1941 totalling thirty six thousand dollars and 
have no official record of these various payees? * Hid 
you or not have any official record of these various 
83 payees? A. No, I have no records because I had 
implicit confidence in Barney Robins, and in the 
years he handled many times that amount. 

BY MR. BURKINSHAW: 

Q. What is vour best recollection as to the payees of 
these checks? A. The best of my recollection was,.as 
I stated before, when I was leaving for Nassau in the ear > 
part of February, 1942, Barney Robins came and told me 
we might need some money for these various companies: 
we were engaged in a large construction, “and you had 
better leave some checks out so that in case they run short 
of money I can deposit it to those companies.” 
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Q. So that in 1941 each of these checks was drawn 
payable to one of the' companies in which yon were in¬ 
terested, is that right!- A. Yes. 

Q. And no one of these checks was made payable to 
the order of Barney Robins, is that correct? A. That 
is correct. 

Q. Did you make any effort to ascertain to whom, oti 
to which companies these checks were made payable, Mr. 
Cafritz? A. Yes, sir, I think the accountant searched 
high and low to see if these checks actually went to their 
credit, and they did not. 

• • • • 


Redirect Examination 

BY. MB. STRASBURGER: 

. 

Q. Now, these checks would be entered on the 
84 books properly—these checks in the ordinary course 
of business would be entered on the books of the 
Cafritz and Spector account, wouldn’t they? A. That is 
correct 

Q. Who was keeping those books? A. Barney Robins. 
Q. And if they were credited to the Cafritz Company, 
or Cafritz Construction Company, who would ordinarih 
keep those books? X. The Cafritz Company or The 

Cafritz Construction Company? 

Q. Yes? A. Barney Robins, The Corporation Audit 

Company. . ! 

Q. Now, in connection with this account in the Bank of 

Commerce and Savings, it is noted at the head of the 
statement that the account should be sent to the company 
care of the Auditor, 55 Rust Building, Washington, D. q. 
That was the office of Barney Robins and the Audit Com¬ 
pany? A. That is correct. 


i 
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Q. Now, when those statements were sent by the bank, 
and the paid vouchers were sent to the auditor, or Robins, 
or The Corporation Audit Company, did The Corporation 
Audit Company turn those vouchers and paid checks over 
to you? A. No, never. 

Q. Have you tried to get them? A. I have tried to get 
them since this shortage appeared. 

Q. Have you ever been able to get them, or have you 
ever succeeded in getting them? A. No, I have never 
succeeded in getting them. 

• • • • 
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Recross Examination 


• • • • 

Q. You are positive that no checK m the sum of $8,400 
in October, 1941, was signed by you, which check was made 
payable to the Corporation Finance Company? A. I am 
positive. 

• • • • 


I 

Clifford Ray RicKefls 

• • • • 

BY MR. STRASBURGER: 

Q. Will you state your full name? A. Clifford Ray 
Ricketts. 

Q. In what business are you engaged? A. Public ex¬ 
aminer. 

Q. With what company? A. John Yerkouteren. 

Q. In the year 1942 was your company employed to 
do certain anditing for The Cafritz Company and Morris 
Cafritz? A. Not for The Cafritz Company; for Morris 
Cafritz. 
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86 Q. And in 1943 was your attention called to the 
items amounting ito thirty six thousand odd dollars 

that we have been discussing here today, these checks from 
the Cafritz and Spector account? A. Five checks. 

Q. Yes, five checks, and what were you asked to do in 
that connection? A. I was asked to examine with regard j 
to the checks to attempt to determine if the items repre- j 
sented therein belonged' to Mr. Cafritz, as claimed by the 
Internal Revenue Agent. 

Q. And w~ere you able to find out anything in the books j 
of Mr. Cafritz regarding these checks? A. I did not. 

Q. * * * What is this? A. This is the general ledger. 

Q. Did you examine that ledger? A. I did. 

Q. Did you find any entry in the year 1941 with regard 
to any of these entries? A. There are no entries in the 
Bank of Commerce and Savings for that year. 

Q. There is an account marked “Bank of Commerce 
and Savings”? A. Yes, sir. 

Q. But no entry in that account of those checks being 
drawn? A. No. ; 

Q. There is an account there of Morris Cafritz, 

87 isn’t there? A. There is. 

Q. Did you examine that account? A. I did. 

Q. And one for the Cafritz and Spector account: did 
vou examine that? A.. Yes. 

i m 

Q. Were there any entries in the books of the Cafritz 
and Spector account, a ? * far as you know, with regard to 
these five checks we have been talking about? A. No. 

Q. Now, did you examine the books of Mr. Cafritz 
generally, and the Cafritz companies, and the bank ac¬ 
counts, to find out and trace these checks? A. The vari¬ 
ous companies. 

Q. And you examined them all? A. That’s right. 

Q. Were you ever able to trace any of these checks? 
A. None of these five checks have been found. 
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Q. Now the check for $15,000, were you able to trace 
that? A. I traced that into Mr. Cafritz’ personal bank 
account. 

BY THE COURT: 

Q. Traced it where? A. I traced that into Mr. Caf¬ 
ritz ’ personal bank account at The Riggs National Bank. 

BY MR. STRASBURGER: 

Q. And the check for $21,840.50, were you able to trace 
that? A. That also went into Mr. Cafritz’ personal ac¬ 
count. 

88 MR. STRASBURGER: That is all. 


Cross Examination 

i 

BY MR. BURKIN SHAW: 

Q. Did you audit Mr. Cafritz’ personal accounts? A. I 
did. 

Q. And did you have before you duplicate ledger sheets, 
cancelled checks for the Cafritz and Spector account? 
A. 1941? 

Q. Yes? A. No, sir, they were not available. 

Q. Frankly, I don’t know, I am seeking information; 
how could you conduct an audit without that account? 
A. We have the general ledger, but it shows no trans¬ 
action in that account for that year. 

BY THE COURT: 

Q. Will you speak up louder? A. I say, we have the 
general ledger but it shows no transaction in that account 
for that year. 

Q. For that year? A. Yes. 

BY MR. BURKINSHAW: 

Q. That is the general ledger for 1941 ? A. Yes, sir. 
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Q. Does it appear in that ledger that any checks were 
made payable to Barney Robins? A. I don’t believe 
there are. I 

Q. Any checks made payable to The Corporation Audit 
Company? A. . I think so. 

89 Q. Any checks made payable to the Corporation 
Finance Compahv? A. I don’t think so. 

Q. T believe you will find, as a matter of fact, thalt 
there are small checks for services rendered, issued to 

The Corporation Audit Company. A. For 1941? 

, 

• • • • 


Ernest Raymond Wilson 

■ I 

I 

. i 

• • • • 

BY MR. STRASBURGER: j 

i I 

Q. Will vou kindly state vour full name? A. Ernest 
Raymond Wilson. ; 

Q. Where do you live, Mr. Wilson? A. I live in 
Arlington, Virginia. 

Q. What business are you engaged in ? A. I work for 

the Bank of Commerce and Savings as Comptroller. 

. 

• ♦ • • 

90 Q. Are the books of that bank under vour cort- 
trol and supervision? A. Under my supervision, 
that is correct. i 

Q. In the year 1941 were the bookkeepers men or wcf- 

men in the office? A.- Thev were men. 

% 

Q. All of them? A. All men. 

Q. And have you any men bookkeepers there at thp 
present time? A. We do not. 

Q. Why is that? A. Because of the war mainly: all 
of the boys have goneiin the service. 


4 
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Q. When entries were made during 1941 of deposits 
and withdrawals entered by the bookkeeper, they were 
entered on a machine, weren’t they? A. That is correct. 

Q. And there is no way of telling which man made the 
entries; the records of your bank don’t show who made 
the entries? A. No. ■ 

Q. Have you got the statement, ledger card, showing 
the deposits and withdrawals on that account during 1941 ? 
A. Yes, sir. 

Q. Will you kindly produce it? A. (Witness 

91 produces record.) 

Q. This is your regular ledger sheet? A. Yes. 
Q. Kept in the regular course of business? A. Yes. 
Q. And all the records, all the entries hereon, were 
made by regular employees of the company? A. Yes, sir. 
Q. Of the bank? A. Yes. 

Q. And you have no means of identifying which partic¬ 
ular employee made the entries? A. No. 

Q. And the men who made these entries are now out of 
town, gone to war? A. Yes, sir. 

MR. BURKINSHAW: I concede that. I object only 
to the entries in lead pencil. 

BY MR. STRASBURGER: 

Q. There is a notation on here in lead pencil by the 
$15,000. Do you know who made that notation? A. I do 
not. 

Q. Was it made by an employee of the bank? A. I 
assume so. 

BY THE COURT: 

i 

Q. You can’t assume so; do you know whether it was 
made by an employee of the bank? A. No. 

BY MR. STRASBURGER: 

i 

92 Q. Could any one else have made an entry on 
vour books? A. No. 
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Q. And there is an entry following that item of $8,000, 
“Barney Robins.’’ The same answer is true on that? 

A. Yes. 

MR. BURKINSHAW: If the Court please, I do not 
object to entries of deposits and withdrawals because they 
are clearly admissible under the Shop Book Rule, but the 
notions in two cases, one reading ‘ * self and the other 
“Barney Robins” are not entries customarily made in the 
records of a bank. 

THE COURT: In lead pencil? 

MR. BURKINSHAW: Yes, and the person who did 
it is not revealed, and I object to that going into evidence. 

I think it savors of hearsay. 

MR. STRASBURGER: If the Court please, if you 
will look at the pre-trial statement, it was agreed that this 
should be admitted in evidence . 

MR. BURKINSHAW : As to the ledger sheet. 

MR. STRASBURGER: No, the whole paper. 

THE COURT: If counsel agreed to that on a mis¬ 
representation or understanding that those pencil nota¬ 
tions were on there, the Court will take judicial notice of 
the fact that pencil notations like that are not made on a 

ledger account. ; 

You might ask the witness those questions. 

Let me see the paper, i 

BY THE COURT: | 

Q. Did you examine; these pencil notations, on op¬ 
posite the $15,000 “Self,” and one opposite the $8,000. 

“Barnev Robins ?” A. Yes. 

— 

93 Q. You did examine the notation on the $8,000, 
“Barnev Robins?’’ A. I did. 

O. Is it customarv and usual to make them in the bank? 
A. No. 

. 

' BY MR. STRASBURGER: 

i 

Q. But they were made in this case? A. Yes. 
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BY THE COURT: 

Q. Well, do you know that they wrere made in this 
case by employees of the bank? A. I don’t see who else 
could do it. 

Q. Do you know whose handwriting that is on there? 
A. I do not. 

BY MR. STRASBURGER: 

Q. Isn’t it tru6 that in your bank it was sometimes 
customary to enter on the ledger sheets reference to the 
person who made a large deposit or large withdrawal, so 
that you could check on it and find out ? A. Not necessar¬ 
ily on the ledger sheet. 

Q. But you do make such records on another paper? 
A. Usually on another paper, but that is unusual. 

Q. And that is the only purpose they w r ere done for? 
A. Yes. 

Q. And it is customary to do that? A. Yes. 

Q. Not only in most banks, but practically in all banks? 
A. Yes. 

THE COURT: It is a little bit leading, I think. 
94 MR. STRASBURGER: Without leading, I of¬ 

fer the record for the purpose of showing wiio made 
the deposits and w r ho made the withdrawals. 

BY THE COURT: 

Q. Ordinarily, where would those records be made? 
You said they were not put on the ledger sheet. A. We 
have a customer relations program. 

Q. Do you have a ledger call “customer relations?’’ 
A. No, it is just on the customer relations desk, to have 
a record of credits, and a record of the accounts that are 
closed, and so on. 

Q. And have you examined that record for 1941? 
A. We don’t have that record for 1941. 

THE COURT: T think \ will have to sustain the 


objection.. He says it has no place on there, and th&t 
these books were kept under his supervision. 

• • • * 

95 THE COURT: Do you have your returned 
checks for—I mean the monthly statement for that 

ledger account that was sent to you! 

MR. STRASBURGER: It was sent to the auditing 

office. 

THE COURT: I see; he doesn’t have them, v<Ju 
can’t find them? 

MR. STRASBURGER: They have never been re¬ 
turned to us. 

THE COURT: I do not believe it is competent. Tl[e 
only way this witness can identify that record at all }s 
because he says they are kept under his general super¬ 
vision. That makes them competent. Now he says it \s 
not usual to put on such entries. 

* • - • • 

96 BY THE COURT: 

Q. At that time you had men? A. Men. 

THE COURT: And that looks to me like the hand¬ 
writing of a woman. ; I might say with regard to. thosle 
succeeding checks, 7,000, 6 and 6, there are no entries op¬ 
posite those. It is rather singular that those two checks 
would have that notation. Here is one for $2,000 and 
there is no entry after that. 

That is more unusual than the $10,000? 

THE WITNESS:! Yes. 

THE COURT: And there are large checks for three 
and four thousand dollars after that with no notatioii. 
I do not think, under the decision counsel read, it would 
be competent. 

MR. STRASBURGER: I would like to ask one morj? 
question. 

THE COURT: All right. 
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BY MR. STRASBURGER: 

Q. You said sometimes they made those notations and 
sometimes they didn’t; there was no uniformity about it? 
THE COURT: He says they did it on another record. 
THE WITNESS: A record of large withdrawals. 

BY MR. STRASBURGER: * 

Q. You say you kept a record of large withdrawals. 
Was that for any particular time, or all the time ? A. No, 
w’e kept that for each month. It is still the practice. 

MR. STRASBURGER: Now, we have the original 
cards; we had photostatic copies made of them, and I of¬ 
fered the original showing the original opening of the 
account—they are in by photostats. 

97 MB. BURKINSHAW: Yes, we don’t need 

them. Let Mr. Wilson have them, we have' the photo- 

stats. 

MR. STRASBURGER: That is all. 

MR. BURKINSHAW: Step down. 

(Thereupon the witness left the witness stand.) 

MR. STRASBURGER: I now offer the photostatic 
copy of the paper that was referred to, being the ledger 

sheet of the bank, in evidence. 

MR. BURKINSHAW: And that, in the light of vour 

Honor’s ruling, will be received with the exception of the 
pencil notations appearing thereon? 

THE COURT: Yes. 

MR. STRASBURGER: Plaintiff’s exhibit No. 14. 

(Thereupon the document (two sheets) statement 
of Bank of Commerce and Savings of account of 
Morris Cafritz—Cafritz and Spector—was bv the 
Court received in evidence as Plaintiff s Exhibit 

No. 14.) 

• • • • 
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Q. In the year 1941 did you have a system by which 
you made a microphone film of checks drawn on your bank? 
A. No. j 

Q. Have you installed it since then? A. We do not 
have it. 

Q. So after the check is deposited in your bank it is | 
cancelled, and you have r.o record, or picture of it except 
the record you keep of the account? A. That’s 
98 right, on the ledger account. 

Q. But from the statement here you can tell to 
whom those cancelled checks were sent? A. Yes, sir, 
from the address at the top. 

Q. And what is that? A. Cafritz & Spector, care of 
Auditor, 55 Ruse Building, Washington, D. C. 

Q. And the checks were sent to that address? A. Yes, 
sir. 

' ! 

• «> • • 


John Harrison BeaU 

• « • • 

! 

Direct Examination 

BY MR. STRASBURGER: j 

Q. Will you kindly state your name? A. John Har¬ 
rison Beall. 

99 Q. Where are you employed? A. At The Se¬ 
curity Savings and Commercial Bank. 

Q. What is your position there? A. Assistant cash¬ 
ier. 

Q. In 1941 in your hank did you have a system of 
making a microphone film of checks? A. We did. 

Q. And I show yau a photostatic copy, or microphone 
film, of this check. (Handing paper writing to witness.) 
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A. (After examining paper writing in question:) That is 
apparently the same as the other ones I see that you have 
a transcript of. 

Q. Now you have the microphone film of this particular 
check? A. I have. 

Q. You may exhibit it to the Court as to how it is 
made. Now, do you have the reverse side of that check? 
A. No, we don’t. 

Q. Did you ever have the reverse side? A. Not on the 
checks that are drawn on us. It is just as to checks from 
the outside, in case a claim is made against us. 

Q. Did the Corporation Finance Company have an ac¬ 
count in vour bank? A. Yes. 

Q. When was it opened? A. January 2, 1930. 

Q. When was it closed? A. Closed July 30, 1942. 

Q. Was it continuously in existence during the 
100 period you mention? A. Yes, it was. 

Q. I show you this deposit slip, deposited by the 
Corporation Finance Company in your bank, of $8,000— 
A. * * • $8,400. 

Q. $8,400: what is the date of that? A. October 25, 
1941. 

Q. Do you recognize that handwriting? A. No, I 
don’t. It could be Barney Robins’, but I wouldn’t say so. 

I haven’t seen it in a long time. 

Q. And does that show it was in the form of cash or 

a check? A. One check. 

• • • • 


i 

Cross Examination 


• • • • 

Q. Will you examine the ledger sheet of the Corpora¬ 
tion Finance Company, ledger sheet as of February 17, 
1941? A. I don’t see February 17, 1941, on here. This 
starts with July. 
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Q. I think we have it—that just starts with July? 
A. July. 

Q. All right. Now, with regard to that $8,400 item, 
there was a deposit in the sum of $8,400 on or about 
101 October 25th. Will you check your ledger sheet 
and see if that is correct? Under October 25, 1941, 
there was a deposit in that account of the sum of— 
A. (Interposing:) That is right. 

Q. Now, there was a withdrawal in precisely the same 
sum under date of October 29th, is that correct? A. Yes, 
sir. 

Q. And the face of this check, the photostat of which 
is in evidence, is the withdrawal as reflected on that ledger 
sheet, is that correct? A. It represents a debit here. 


Redirect Examination 


Q. There is one further question I desire to ask you in 
regard to this deposit slip of the Corporation Finance! 
Company: 

Is there anything on the face of this slip to show whether 
the $8,400 check that was deposited in vour bank was on| 
vour own bank, or was on some other bank? A. Therej 
should be tvro ways of telling that. On the front of that | 
check, on the deposit ticket, we mark * 4 float.’’ In other 
words, that means a check in transit, that the actual money! 
is not in bank. While the balance would show the in-1 
crease in the amount of balance for service charge pur-j 
poses, the customer did not get credit for that. 

102 BY THE COURT: 

I 

Q. Did you say “float” or “kite?” A. No, 
that is entirely different. At that time we were using 


i 
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“float’’ but now we use it in this form to show’ that we 
would collect the money on the second day from the date 
of deposit. If this brought it up to a $10,000 balance 
they wouldn’t be given credit for the $10,000, but the next 
day they would be given credit because we wrould have 
coilected actually any funds through the Clearing House 
and the Federal Reserve Bank. In order to simplify that, 
we had a slip made up in the bank of checks which were 
immediately given credit and no float charge, and checks 
on the Washington banks on wrhich you have a tw’o day 
float, and checks on out of town banks on which you would 
have a three or four day float. 

BY. MR. STRASBURGER: 

Q. And what w’ould you say of this. A. From the 
notation on the bank slip, that w’as a tw’o day float. 

Q. Not on a foreign bank? A. Not on a foreign 
bank; the float w’ould have been greater and would have 
been listed down there. 

Q. And, therefore, you would say it was on a local 
bank? A. I would say it was one check and a local bank. 

• • • • 

103 (Thereupon, copy of letter dated November 15, 
1943, from Milton Strasburger to Barney Robins 
was by the Court received in evidence as “Plain¬ 
tiff’s exhibit No. 16.” 

(Copy of letter dated August 16, 1943, from Mor¬ 
ris Cafritz to Barney Robins, was by the Court 
received in evidence as “Plaintiff’s exhibit No. 
16.”) 

i 

(Copy of letter dated October 11, 1943, from 
Morris Cafritz to Ben Kay, w T as by the Court re¬ 
ceived in evidence as “Plaintiff’s exhibit No. 17.”) 

• • • • 


Rose Gruber 


• • • • 

BY MR. STRASBURGER: I 

Q. Will you state your full name, please? A. Rose 
Gruber. 

Q. Your residence? A. 5705 Exfair Road, Bethesda, 
Maryland. 

Q. Where are you employed? A. Cafritz Company. 

Q. How long have you been employed there? A. ij 
have been with Mr. Cafritz since May 5, *1941. 

Q. And what were you employed to do? A. Tq 
104 do bookkeeping. 

Q. Do you remember the exact date when you 
started in to do bookkeeping for the Cafritz Companv? 
A. May 5, 1941] 

Q. What companies’ books were you supposed to keep? 
A. Well, there were quite a number. It took quite a 
time to learn them all; but I believe the first one was 

marked “Park Central and 14th.” 

« 

• . • . . 

BY MR. STRASBURGER: 

; 

Q. Did there come into your possession some moneys 
that were to be credited to the Cafritz and Spector ac¬ 
count? A. I never worked with money. It was deposit 
slips, and those would be—yes, I did. 

• •• • # 

Q. Now, Miss Gruber, you say there came into vour 
possession some entries that had to be put on the Cafritz 
and Spector account? A- Yes. 

Q. Where was:the book at that time? A. That 
105 T don’t know. I didn’t have the book. I just had 
these statements of the deposit slips to enter into 
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the book. The book wasn't there. Mr. Pope was in charge, 

and I asked him about it. 

Q. What was Mr. Pope’s position there? 

• • • • 

Q. What position did Mr. Pope hold? A. He was in 
charge of all the bookkeeping. 

BY MR, BURKIN SHAW: 

Q. He was in charge of what? A. He was in charge 

of all the bookkeeping. 

• • • • 

Q. Did you make a request for the Cafritz and Spectoi 

book? A. Yes, I did, several times. 

Q. And what did Mr. Pope then do? A. As I recall 
it now, Mr. Pope called Barney Robins over the ’phone 

and asked him for it. v 

Q. You were there at the time when he called? A. lou 

see, mv desk was right back of his desk. 

MR. BURKINSHAW: When was this, Judge? 

BY MR. STRASBURGER: 

Q. When was this please, the date? A. It is quite 

hard to say. . . 

Q. How long had you been in his office when this con¬ 
dition arose? A. I would say two or three months be¬ 
fore I got around to these books. 

106 Q- And I understand, from what you sa>, Mr. 
Pope telephoned Mr. Robins’ office? A. ^es, I 

heard that. 

Q. And after that did the books come over to Mr. 
Cafritz’ or the Cafritz and Spector office? A. I don t 
remember when, but one morning I started opening the 

safe and the book was in there. 

Q. And from that time you made entries m the Cafritz 

and Spector account? A. Yes. 


JAME LEO POPE 


* • * • 

BY MB. STRAS^URGER: 

t 

Q. What is your full name, please? A. James L^o 
Pope. 

Q. Mr. Pope, you are the bookkeeper for the Cafritjz 
Company? A. Yes. . 

Q. Do you remember when Miss Gruber came to thje 
Cafritz Company office? A. As I recall, it wais 
107 in May, 1941. ; 

Q. At that dime was the Cafritz and Spectdr 
book, ledger, in the Ca'fritz office? A. It was not 

Q. Where was it? ‘ A. Over in Barney Robins’ office 
in the Rust Building. : 

Q. And she spoke' to you about it, didn’t she? A. 
Several times. 

Q. What did you do? A. I called him the first time 
and told him we wanted it in our office. Several dayb 
elapsed and we didn’t get it and I called him again, an<l 
he came in the office . a few days later and I asked hiip 
again. ; 


i 

Q. Will you fix the time? A. It was sometime in thp 
summer, July or August, 1941. , 

Q. And what did he do, bring it in? A. He didn^t 
bring it to me personally. We had a cabinet, or safe, ip 
the office that we kept them in; it was kept open all day¬ 
long, and all of a sudden it was there. How, or wherj, 
it got there, I don’t know. 

Q. That was under your charge? A. The books ih 
the cabinet. 

Q. And vou found it in there? A. Yes, sir. 
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Q. And you turned it over to Miss Gruber? A. Yes, 
sir. 

108 Q. Did Mr. Barney Robins have other books of 
Cafritz? A. He was keeping all the books except 
the Cafritz Company and the Cafritz Construction Com¬ 
pany, until 1940, when Mr. Cafritz asked him to bring 
the books to our office. 

Q. After 1940 were the books kept under his direc¬ 
tion! A. He was the Auditor. 

Q. And did he authorize the entries to be made in 
them. A. He or his men. 

Q. And would he take the books back to his office for 
the purpose of making entries in them? A. I don’t re¬ 
call him taking them away once he had brought them over 
there. 

Q. But he would work on them from time to time? A. 
Yes, sir. 

Q. Now, did he bring the statements of The Bank of 
Commerce and Savings, together with the paid checks? 
A. No. 

Q. If he had brought them there they would be in that 
box, that is, the place where they would be kept? A. Yes, 
sir. 

Q. Have you ever seen those bank statements or those 
paid checks? A. No. 

• • • * 


CROSS EXAMINATION 
BY MR. BITRKINSHAW: 

Q. Mr. Pope, it was in July or August, to the best 
of your recollection— A. * * * To the best of my 
recollection. 

109 Q. * * * —that the Cafritz and Spector book 
was brought over by Barney Robins? A. Yes, sir. 
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Q. And thereafter who made the entries in the Cafritz 
and Spector book, Miss Gruber? A. There were only 
some rents to be entered. 

Q. There has been some discussion in this case about; a 
check for $8,400, drawn as of October 27, 1941— A. (In¬ 
terposing:) It wasn’t drawn on that day, that is the day it 
came in the bank. 

Q. There came in the bank, according to the ledger 
sheet, on October 27, 1941—Have you the Cafritz and 
Spector book here? 

MR. RTRASBURGER: Yes, it is here. 

BY MR. BURKINSHAW: 

Q. Will you turn to that date, October 25, 1941, ahd 
see whether or not there is an entry of a check in ttae 
sum of $8,400 being "drawn? A. This is October, 1941? 

Q. Yes? A. There is no entry in here after January, 
1939. The balance was cleared out by a journal entry 
which -would have to be traced back. 

Q. But the book was in vour office at that time ajid 
Miss Gruber was making the entries, is that right? |A. 
In 1941? 

Q. Yes? A. That’s right. 

Q. There is no record of any entry of October 
110 25, 1941? A. ! No. 


REDIRECT EXAMINATION 


Q. Now, did Barney Robins have under his supervision 
the making of entries in that book up to the end of 1941? 
A. Yes. 
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RECROSS EXAMINATION 
BY MR. BURKINSHAW: 

Q When did Barney Robins and the Cafritz organiza¬ 
tion part company ? A. It was sometime m the Fall, 
November or December, I believe. 

Q. Of 1941? A. Yes. 

• • • * 


MRS. ROSE ROBINS, 


EXA MINATION 
BY. MR. STRASBURGER: 

HI Q. You are Mrs. Rose Robins, and you are the 
defendant, one of the defendants, in this case? You 
understand what that means? A. Yes. 

• • • * 

BY MB. STBASBURGER: 

Q. You are the widow— * * * of Barney Robins? 

A. I am. 

Q. During the year 1941, and years prior thereto, you 
were an officer of The Corporation Audit Company and the 
Corporation Finance Company, weren’t you? A. T was. 

Q. But, as I remember it, you say you had no persona 
connection, yon did not attend meetings of the board of 

directors? A. That’s right. 

Q. You never attended any meetings? A. No. 

Q. At any time during any of the years— A. (In¬ 
terposing:) No. , 

Q Mrs. Robins, after your husband s death all books, 

papers and records of his came into your possession, is 
that right? A. That’s right. 
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Q. What became of those books and records? 
112 A. All that were found Mr. Burkinshaw has, thajt 
Mr. Kay found. 

Q. You turned them over to your brother, Mr. Maurice 

Kay? A. Yes. j 

Q. He is your brother? A. Yes, sir. 

Q. So that you have in your possession no books or 

records, is that right: A. Yes, sir. 

Q. And I have asked you to produce checks, and 
vouchers and bank ! statements. Have you those? A- 
There was nothing there. 

MR. BURKINSHAW: Keep your voice up, Mrp. 
Robins. ; 

THE WITNESS: Mr. Robins evidently turned them 
in to the Cafritz Company at the time— 

BY MR. STRASBURGER: 

Q. (Interposing:); You don’t know that of your owm 
personal knowledge, do you? A. I don t know anything 
about it. 

Q. I have asked you to produce other records but, ^s 
I understand it, you say all the records were turned over 

to your brother? A.' That’s right. 

Q. Now, at one time in 1943, I think it was, the assets, 
furniture and good will of The Corporation Audit Com¬ 
pany was sold, partly to Newrath and Snyder, and some 
accounts of customers were turned over to Claybaugh apd 
Company? A. Thajt is right. 

Q. And in making that sale, some of the money 
113 was paid to .vour husband, Barney Robins, and 
after his death there was some money unpaid? A. 

Yes. ! 

Q. For some moriths after his death you had not been 

appointed administrator, had you? A. No. 

Q. But you went to Newrath and Snyder and asked 
them for money on the furniture and fixtures of The Cor¬ 
poration Audit Company, and they said they would give 


x 
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you the money if you would give them a receipt— A. 
(Interposing:) Yes. 

• • • • 

Q. But you did collect, under that condition, the money, 
didn’t you? A. Yes. 

Q. And the same condition existed with Claybaugh 
except they didn’t demand any paper, and you collected 
$750 of the customers’ money turned over to the auditor 
of the Claybaugh Company, is that right? A. Yes. 

Q. Now, your husband owned a number of pieces of 
real estate, title to which had been placed in a straw by 
your brother, Harry Kay, and after your husband s death, 
Harr}’ Kay, your brother, having title to the real estate, 
gave you a deed to those three pieces of real estate? 
A. Yes. 

114 Q. Have you those deeds? A. I don’t know 
w’hether Mr. Kay has them, or not. I think he was 
to return— 

Q. (Interposing:) I asked you to produce the deeds. 
A. I haven’t them. 

Q. You turned them over to him? A. Yes. 

Q. You didn’t pay him anything for that real estate? 
A. Do you mean to Harry Kay? 

Q. Yes? A. It didn’t belong to him. 

Q. It belonged to your husband and he put them in 
Kay’s name? A. Yes, sir. 

Q. And he turned them over to you? A. Yes. 

Q. And for many months you didn’t take out adminis¬ 
tration of the estate? A. No. 

Q. And your husband had several companies, The Cor¬ 
poration Audit Company, and Corporation Finance Com¬ 
pany? A. Yes, sir. 

Q. And he owned an automobile? A. Yes, sir. 

Q. And vour brother told you you didn’t have to file 
administration? A. Not at that time. 
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Q. But after I took your deposition and brought out 
the fact that your husband did own property, and 
115 filed an application in the Probate Court asking for 
administration, which was nine or ten months after 
your husband was dead, then you did file an application 
for administration in the same case? A. Yes. 

Q. And you were appointed administrator? A. Yes, 

sir. | 

• • • • 


EXAMINATION 
BY MR. BURKINSHAW: 

Q. Mrs. Robins, at my request, you turned over to 
Mr. Kay to be brought to my office, all books or papersj of 
any kind or description belonging to your husband,j is 

that correct? A. r ffiiat is right. 

Q. By the way, Harry Kay is your brother, and he is 

a bachelor, isn’t he? A. Yes. 

Q. And he served as a straw in regard to these trans¬ 
actions? A. Yes. • 

• • • • 


HARRY MAURICE KAY 


116 DIRECT EXAMINATION 

BY MR. STRASBURGER: 

Q. Please state vour full name? A. Harry Maurice 

Kay. | 

Q. Mr. Kay, you are a lawyer, aren’t you? A. I am. 

Q. And you are a brother of Mrs. Robins? A. I am. 
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Q. And upon Mr. Robins’ death the books and records 
of the various corporations, corporations with which he 
was connected, and other^papers, were turned over to you? 
A. They were. 

Q. And there were certain assets belonging to him, 
like the automobile, and money from the sales, and so 
forth; did you advise her not to take out administration? 
A. , I did. 

Q. And you didn’t take it out until after I filed my 
petition ? A. Correct. 

Q. Now, I am going to ask you to produce the record, 
the minute book, of The Corporation Audit Company. 
Where is the minute book? A. There isn’t any minute 
book. 

Q. Didn’t The Corporation Audit Company have any 
minute book? A. I didn’t find any minute book. The 
last record I found of The Corporation Audit Company 
was an income tax return for the year— 

Q. (Interposing:) Just minute— 

117 MR. BURKINSHAW: (Interposing:) Let 

him finish. 

MR. STRASBURGER: Let him answer my question. 
You can ask him anything you want. 

BY MR. STRASBURGER. 

Q. As far as the minute book is concerned, you haven’t 
been able to find any? A. That is correct. 

Q. Have you been able to find the stock book of The 
Corporation Audit Company? A. I have not. 

Q. Have you been able to find the monthly statements 
sent by the Bank of Commerce and Savings to The Cor¬ 
poration Audit Company in connection with the Cafritz 
account? A. I have not. 

Q. Or the paid checks? A. I have not. 

Q. And Thave called upo nyou to produce by subpoena, 
and I have called upon you also by notice, to produce 
other documents and records. Have you been able to pro- 
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duce those records I (tailed for? A. Those which I have 
been able to find. 

Q. What have yon been able to find? A. Some rec¬ 
ords with respect to ; the Corporation Finance Companjy 
and some records with respect to the Alrony Brothers 
Company. ' j 

Q. I didn’t ask for that, did I, in my subpoena? Tha[t 
is out of existence new, isn’t it? A. Yes, it is. I have 
some lettered sheets of The Corporation Audit Company, 
the trade name, trading in the name of The Corporation 
Audit Company for the years 1941 and ’43. 

118 MR. STRASBURGER: That is all I want tj) 
ask you. 


CROSS EXAMINATION 

. 

I 

BY MR. BURKINSHAW: 

Q. Where are those books? A. Right here. 

Q. I would like to! see the books of The Corporation 
Audit Company. Will .you get them out, please, while you 
are on the stand? 

• • • 


119 HARRY MAURICE KAY, 


CROSS EXAMINATION (Continued) 

BY MR. BURKTNSHAW: 

Q. Mr. Kay, what ! books of The Corporation Audit 
Company did you bring with you? A. I have the casli| 
book, I have the book covering the issuance of checks, 
check stub book. 
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’ 99 

Q. What was the balance of The Corporation 
Audit Company under date of February 17, 1941? A. 
$168.91. 

Q. Now, under date of February 18, 1941, is there a 
deposit there in the sum of $7,575.25? A. No record. 

Q. What was the balance as of February’ 18, 1941, of 
The Corporation Audit Company? A. It would appear 
to be the same balance. 

Q. That is what? A .} $168.91. 

Q. Under date of February- 19, 1941, is there any rec¬ 
ord of a deposit for $6,159.50? A. No entry. 

Q. All right, what was’ ; the balance as of February 19th? 

A. It would appear to be the same. 

Q. Under date of February 20, 1941, is there any entry’ 
of a deposit in the sum of $6,000 to the credit of The Cor¬ 
poration Audit Company:? A. No entry’. 

Q. What was the balance on February 20, 1941? A. 
The same, $168.91. 

Q. Under date of October 27, 1941, is there any entry 
as to a deposit in the sum of $8,400? A. No entry. 

Q. On the basis of your examination of the stub book 
as kept by The Corporation Audit Company, Mr. Kay, 
would you say that The Corporation Audit Company- 
entered its deposits on the stub? A. Yes, sir. 

122 Q. Now, have you got any books here from the 
Corporation Finance Company’? A. Yes. 

Q. Will you look under date of February- 17. 1941. and 
see if there is any’ record of an entry of $8,000? 

By the way, did Mr. Kobins have any bank account 
aside from The Corporation Audit Company? A. I don’t 
believe so. 

BY THE COUKT: j 

Q. Did you look it np? 

A. After his death T did. 

What was the question? 





100 


BY MR. BURKINSHAW: 

Q. Under date of February 17, 1941, see if there is 
any entry in the book of the Corporation Finance Com¬ 
pany in the sum of $8,000? 

MR. STRASBURGER: I object to that because 
there is no question about that. That is the Corporation 
Finance Company? 

THE WITNESS: Yes. 

MR. STRASBURGER: I object to that because 
there is no question about any except the $8,400. 

THE COURT: I think he can show that the others 
didn’t go there. 

MR. STRASBURGER: To save time— 

THE COURT: (Interposing:) Objection overruled. 

Proceed. 

BY MR. BURKINSHAW: 

Q. Under date of February 18, 1941, is there an entry 
of $7,575.25 in the Corporation Finance Company? 
123 A. No. 

Q. February 19, 1941, was there an entry of an 
item of $6,159.50 in the Corporation Finance Company? 
A. No record. 

Q. Under date of February 20, 1941, was there the 
entry of an item of $6,000? A. No record. 

Q. Now, under date of October 27, 1941, see if there is 
any entry with respect to the $8,400, concerning which we 
have a deposit slip here in evidence? A. No record. 

Q. Before you get through, there is one thing I want 
to ask you: I want to have you turn to that section of 
the book that has to do with diverse loans made by the 
Corporation Finance Company, and I refer you particu¬ 
larly to the date of November 6,1941, and ask you if some 
money was borrowed by the Corporation Finance Com¬ 
pany at that time? A. It was. 

Q. How much? A. Six thousand dollars. 
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BY MR. STRASBURGER: 

Q. What date? A. • November 6th. 

BY MR. BURKINSHAW: J 

- Q. Six thousand? A. That is correct. 

Q. A month later, December 6, 1941, was there a fur¬ 
ther sum borrowed by the Corporation Finance Com¬ 
pany? A. There was. 

124 Q. How much? A. Twenty four hundred dol- 

lojc > 

Q. That makes a total of exactly $8,400 that the Finance 
Company borrowed on respectively November 6th and 
December 6th, 1941 A. Correct. 

• : • . • ; 

THE WITNESS: The item of $6,000 as represent¬ 
ing the bank loan, as. cash received by the Corporation 
Finance Company, can be checked through by looking at 
the bank account. 

BY THE COURT: | 

Q. I notice you have a pencil notation “Bank loan” did 

vou make that? A. No, sir. 

THE COURT: All right. 

MR. BURKINSHAW: I believe that is all. 

BY THE COURT’: 

Q. Now, point that out. You say it can be checked 

through bv the bank account? 

MR. BURKINSHAW: I didn’t quite get that, your 

Honor. L 

THE COURT: He said he can check the entry bapk 

loan”, $6,000, also with the bank account. 

MR. BURKINSHAW: Yes. There were two loans 
aggregating $8,400: I will be frank to say to your Honpr 
honestly don’t understand the purport of this $8,400 
loan, but it is impossible to assume it was this item 
125 Mr. Cafritz missed about that time, yet this loan-^- 
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THE COURT: (Interposing:) These books 
show that he borrowed from the bank. 

MR. BURKINSHAW: Yes. 

THE COURT: Where are the notes? Have yon the 
cancelled notes? 

BY MR. BURKINSHAW: 

Q. Have yon the cancelled notes? A. No. 

Q. Did yon look for them? A. Yes. 

Q. Did you bring to my office, at my request, all the 
books and records of Barney Robins you could find? A. 
Yes, sir. 

BY THE COURT: 

Q. Did the book show that those notes were paid? A. 
Yes, sir. 

Q. How? A. By payment to The Security Savings 
and Commercial Bank. 

BY THE COURT: 

Q. You say in the bank account it shows the same 
entry? A. That is correct. 


REDIRECT EXAMINATION 
BY MR. STRASBURGER: 

Q. Have you any paid checks in connection with those 
items of payment of that bank loan? A. The bank loan 
was paid back in 1943. 

Q. Now, having borrowed money in November 
126 and December of some $7,000 or $6,000, he couldn’t 
have deposited that monev in October, could he? 
A. No. 

Q. So it had nothing to do with the October trans¬ 
action? A. I wouldn’t think that loan made at that time 
had any connection with the deposit as of that time. 
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Q. Certainly, and you have nothing on your records, j 
although the Corporation Finance Company deposited 
$8,400 on October 27th m its bank account in the Security j 
Savings Bank, it has no record of that $8,400 on the bank 
books, or any other book? A. No. 

BY MR. BURKINSHAW: 

Q. That was checked out on October 29th? A. I beg 

pardon? : 

MR. STRASBURGER: I haven’t finished. 

MR. BURKINSHAW: That was checked out on Oc¬ 
tober 29th. I set it up,‘on information and belief, that it 

was a wash transaction. 

THE COURT: He says he hasn’t finished. 

BY MR. STRASBURGER: j 

Q. You know that Barney Robins had a very large, 
active, dummy account in the name of your brother Harry 
Kay? A. A large account? No, I don’t. 

Q. Didn’t we have testimony, when your brother Harry 
Kay was on the witness stand, that he had a bank account 
showing thousands and;thousands of dollars? A. I don t 
recall that. 

MR. STRASBURGER: That is all. 

• i • • • 


127 CLIFFORD RAY RICKETTS, 


FURTHER DIRECT EXAMINATION 

BY MR. STRASBURGER: 

« 

Q. Mr. Ricketts, it is in evidence here that on January 
21, 1941, there was deposited in the Bank of Commerce 


i 
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and Savings to the credit of the Cafntz and Spector ac- 
connt $8,000. This deposit was made by Barney Robins. 

On February 8, 1941, there was a deposit in the Bank 
of Co mm erce and Savings to the credit of the a n z an 

Spector account $7,000. „ . 

I show yon a book kept by Barney Robins of the Cafntz 

and Spector account, and see if you see either °f thos ® 
items entered on this book? (Handing book to witness.) 
A. (After examining book in question:) None of those 

are entered- , T 

MR STRASBURGER: If your Honor please, 1 

would like to have your Honor see this book bemuse it 

was kept by Barney Robins of the Cafntz and Spector 

account, and that book was in his possession at 

128 that time. 


BY. MR STRASBURGER: 

Q. Are you familiar with Barney Robins’ handwrit¬ 
ing? A. Not too familiar. I have seen it in these books. 

That is all. 

Q In the Cafritz and Spector books do you see any 
notations in his handwriting? A. The title of the account 
is in his handwriting, and I believe the last debit entry 
is in his writing. 


BY THE COURT: 

Q. What is the last debit entry? Read it in the record. 
A It is headed January 1, 1939, Balance $2,005.73. 

MR. STRASBURGER: I want to offer in evidence 

the Cafritz and Spector ledger. 

MR. BURKINSHAW: No objection. 

THE COURT: All right. 

MR. STRASBURGER: Plaintiff’s exhibit No. 18. 

(Thereupon the Cafritz and Spector ledger was 
by the Court received in evidence as “Plaintiff’s 

exhibit 18”.) 

MR. STRASBURGER: That is all. 


RECROSS EXAMINATION 


BY MR. BURKINSHAW: j 

Q. Mr. Witness, are there entries in that ledger ih 
handwriting other than that of Barney Robins? A. Yes, 
sir, there are several other handwritings. 

Q. Do yon know who made those other entries? A. I 
might recognize Miss Gruber’s. That is all. I wouldn’f; 
know the other handwriting. 

Q. Will yon point out to me the handwritings other 
than those of Barney Robins? A. Yes. 

129 Q. Give the dates. A. November, 1941; July, 
1941, and the heading of the page is December! 
1940. The first two entries appear to have been made as of 
December, 1940, and the next is July 1, 1941, and I bej 
lieve this is Miss Gruber’s handwriting. (Indicating.) 

MR. BURKINSHAW: I believe it has been testifiecf 
to by Mr. Pope and Miss Gruber that these books came 
into the possession of Mr. Cafritz in July or August, 194l| 
and thereafter the entries were made by Miss Gruber, is 
that correct? 

* * • • 

MR. STRASBL RGER: Now, if the Court please, we{ 
have offered all of this testimony against The Corporation 
Audit Company, and have reserved the problem of the 
law involved as to the admissibility as against Barney 
Robins. 

I now want to offer' all of the evidence on behalf ofi 
Cafritz against Barney! Robins and against the adminis¬ 
trator, and I do it on the theory that if the first section! 
of the code were alone involved transactions between the! 
parties would not be admissible, but, as I called to your! 
Honor’s attention to the next page, there is an exception! 
where two or more persons are liable. Now, in this case. 


* 
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as I can show by the authorities, the corporation is liable 
because of its obligation to account for these moneys, and 
Bamev Robins, having actively participated in the trans¬ 
actions, if we find that to be a fact, is also personally 
liable because an officer of a corporation cannot 
130 escape responsibility for the money he handled, so 
that we have a case where there are two defendants 

equally liable for the money. 

(Thereupon counsel argued the motion at length. 

During the argument the following occurred:) 

MR. BURKINSHAW: I don’t think there is any 
evidence that he was Secretary for twenty-five years. 

MR. STRASBURGER: We haven’t closed our case, 
and if there is any question may I clear that up by calling 
Mr. Cafritz, if your Honor please? 

THE COURT: Yes. 

1 MR. STRASBURGER: Mr. Cafritz, take the stand. 

Thereupon 


MORRIS CAFRITZ, 

• • • • 

FURTHER DIRECT EXAMINATION 

BY MR. STRASBURGER: 

Q. Did Barney Robins, during the month of February, 
1941, and prior thereto, and subsequent thereto, hold any 
office? A. He was Secretary of The Cafritz Company 

and The Cafritz Construction Company. 

Q. Who had the seal of the company? A. Barney 

Robins. , 

Q. Who had the rubber stamps that are used ordinarily 

in depositing checks? A. Barney Robins. 
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131 Q. Who had the books of the company? A. 
Barney Robins. ' 


133 THE COURT: You may proceed. 

MR. STRASBURGER: May it please the 
Court, I would like to make a request of the Court; of 
course, it is in your Honor’s discretion, but during the 
course of yesterday’s discussion some question was raised 
about the income tax, and I am not too familiar with it, 
and perhaps your Honor isn’t, but we have in Court a tax 
expert and I would like to recall him to explain that. I 
know your Honor would like to get all the facts possible* 

THE COURT: Is : there any objection? 

MR. BURKINSHAW: I see none. 

THE COURT: Ordinarily, you could. 

• 

Thereupon ; 

i 

CLIFFORD RAY RICKETTS, 


FURTHER DIRECT EXAMINATION 

4 

BY MR. STRASBURGER: 

; 

Q. Mr. Ricketts, yesterday you explained that at the 
request of Mr. Cafritz you made an investigation of all 
of his books to find out about these five checks amounting 
to some thirty-six thousand dollars? A. Yes. 

134 Q. Now, you have before you the Cafritz and 
Spector ledger. ‘Will you explain to the Court what 
entries were made, or not made, in your own way? A. 
To begin with, we have a cash account of The Bank of 
Commerce and Saving's in which no entries appear in itL 
The account is closed as of December 31, 1940, and it 
would appear that there is no more money in the bank, 
and it would appear that the account is absolutely closed, 
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so from a tax standpoint you can see as for the year 1941 
there was no income for taxes, and it was not until 1943 
that it appeared, and if there were any capital transfers 
they would have no bearing on income. 

Q. You made out Mr. Cafritz’ income tax return for 
1941, didn’t you? A. Yes. 

Q. And in doing that you had this book, as well as other 
books, before you? A. Yes. 

Q. Now, Mr. Robins, according to his own writing, 
deposited in the Bank of Commerce and Savings $7,000 
on February 8th, and $8,000 on January 22, 1941. De¬ 
positing those moneys in the bank in the ordinary, nor¬ 
mal bookkeeping would those entries be entered on the 
Cafritz and Spector ledger? A. Absolutely,.they should 
be entered in the cash receipts and we found no entry in 
the cash receipts for that year, or in the cash disburse¬ 
ments for that year, and then when we discovered that we 
asked the bank for a transcript, and could never find 
anv record of them in the books. 

Q. Now, if the moneys deposited in the bank had 
135 been reflected on the ledger, and if those five checks 
had been reflected in the ledger, would they have 
made any change in Mr. Cafritz’ income tax? A. Not 
those items alone. 

• * • • 


RECROSS EXAMINATION 
BY MR. BURKINSHAW: 

Q. At the present time are you seeking to obtain de¬ 
ductions on the total of $36,000 on the income tax for the 
year 1941? A. Our office did not file such a claim. 

Q. Do you know whether any other office did? A. I 
believe there is— 
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Q. Do you know whether there is a deficiency assess¬ 
ment against Mr. Cafritz for the year 1941? A. Yes, 
there was. ; 

Q. What was the amount of that deficiency assessment? 
A. I couldn’t say off-hand. 

BY THE COURT:' j 

Q. About how much'? A. I believe it is around sixty 

or seventy thousand dollars. 

Q. Do you mean the Government claims he owes that 
much? A. Yes; not on account of these items, but other 
items, also. 

BY MR. BURKINSHAW: 

Q. If you get a deduction of $36,000 it would make a 
tremendous difference, wouldn’t it? A. That’s right. 

Q. Mr. Cafritz’ tax was in the higher brackets, 
136 I presume? A. . Yes, sir. 

Q. About how r r iuch? A. For 1941 about 89 per¬ 
cent. j 

Q. So that if he could establish these credits he would 

stand to secure a credit of some $36,000? A. Yes, sir. j 

* * • • 


REDIRECT EXAMINATION 

' i 

BY MR. STRASBUROER: 

Q. If Mr. Cafritz could establish that he would be eni 
titled to it? A. Yes. 

Q. And Mr. Cafritz’ claim against the Government 
doesn’t grow out of this does it? A. It does in part. x 

BY THE COURT: 

i 

i 

.Q. In part? A. Yes. 
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Q. How do you mean “in part?” A. The Govern¬ 
ment claims he got credit for that because he claimed them, 
but it was after a determination that they w^ere income, 
but I have decided they were not income. 

Q. Do you know whether this claim was made by the 
plaintiff against the defendant before the Government 
made any claim for deficiency? A. I believe it was 
brought later, because the proceeding brought by the Gov¬ 
ernment was in 1943. 

I 

Q. And this proceeding was brought when? A. 
137 I don’t know. 

THE COURT: Well, the record will show\ 

BY MR. BURKINSHAW: 

Q. Mr. Ricketts, have these deductions of $36,000 been 
allowed by the Internal Revenue Department? A. I don’t 
believe they have. 

• • • • 

THE WITNESS: I do not believe they have. This is 
a counter-claim, if I may explain, this action before the 
Bureau is a counter-claim to offset these items which the 
Government has claimed as income. 

BY MR. STRASBURGER: 

i 

Q. Were they income? A. Absolutely not; there is no 
element of income there. 


• • • • 

MR. STRASBURGER: That is all the testimony. 
Well, just a minute, I would like to put Mr. Cafritz on for 
just one word. 

THE COURT: All right. 

MR. STRASBURGER: Mr. Cafritz, will you take the 
stand? 


Ill 


Thereupon : 

4 

MOEBIS CAFBITZ 


FUBTHER RIRECT EXAMINATION 

i 

BY MB. STBASBURGEB: 

Q. Mr. Cafritz, your attention to these entries in the 
books, and so forth, or failure to have entries in the books, 
of these moneys we claim are converted, was brought to 

your attention in 1943? A. That’s right. 

Q. How soon after’ it came to your attention did yon 
call it to Barney Be bins’ attention? A. We got our 
auditors together— 

BY THE COURT: j 

Q. (Interposing:) The question is how soon after it 
came to your attention did you call it to Barney Robins, 
attentionf A. Right after that, right after it was called 
to our attention and .we found that there was not only 
this $8,000, but some $36,000 that was short, and im¬ 
mediately we found that out I called Barney Robins to 
our office and called: his attention to these items being 
short, and asked him', to explain that. 

Y 

THE COURT: You have explained that. 

BY MB. STBASBURGEB: j 

Q. Was that before the Government made any claiih 
against you? A. Oh, yes, months before. j 

MR. STBASBURGEB: That is all. 

139 BY THE COURT: | 

Q. This Corporation Audit Company of which 
Robins was president did all your bookkeeping? A- 
At that time, yes, sir. 
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Q. And for all your corporations? A. Yes, for all 
my corporations; he has been doing my bookkeeping for 
twenty-five years, or more. 

THE COURT: Anything else? 

,• • * ' • 

BY MR. STRASBURGER: 

Q f There was a check drawn by Robins and signed by 
you for $8,400 in 1941; was Mr. Robins at that time still 
in charge of the Cafritz and Spector accounts? A. Ab¬ 
solutely. 

Q. Now, there was some reference, in the argument, to 
sloppy bookkeeping; w'ould your bookkeepers know any- 
; thing about that? A. No. 

Q. Whose duty would it be? A. Barney Robins. 

I want to correct one statement I made to your Honor: 
I said that all of the accounts were kept by Barney Robins; 
that is with the exception of the Ambassador Hotel. That 
was kept by Verkouteren. 

BY THE COURT: 

140 Q. Do you own the Ambassador Hotel? A. 

Yes, sir. 

BY MR. STRASBURGER: 

Q. Your interests run into hundreds of thousands, even 
millions of dollars every year? A. Yes. 

Q. And Mr. Robins made out all your income tax re¬ 
turns? A. With the exception of the Ambassador Hotel. 

Q. And after this was discovered, Mr. Robins was dis¬ 
charged and another bookkeeper secured? A. Yes. 

BY MR. BURKINSHAW: 

Q. You have a bookkeeping department? A. Yes. 

Q. And Mr. Pope is in charge of that? A. Yes. 

Q. How long has he been in charge of that? A. About 
four years. 
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Q. And does Miss G:rober work under him? A. Yes, 
sir. 

Q. And you heard the testimony yesterday that some 
of these entries were in the handwriting of Miss Gruber? 
A. Yes. • 

Q. And isn’t it a fa£t that Mr. Robins was employed 
as an auditor and not a bookkeeper? A. He had a lot of j 
books there— . 

BY THE COURT:* I 

Q. (Interposing:) Just a minute, the question is 
whether or not Mr. Barney Robins was employed as an 
auditor and not as a bookkeeper? 

141 BY MR. BUKKINSHAW: 

Q. Is that true, or not? A. Well, I wouldn’t 

say— 

BY THE COURT; 

Q. (Interposing:) Is that true, or not? A. No. 

THE COURT: That answers it. 

BY MB. STRASBTJBGEB: 

' 

Q. How was he employed? A. Several of the Cor¬ 
poration books were kept in his office. None of our book¬ 
keepers did any work on those books at all. All of the 
entries were made by Barney Robins and his employees. 

BY MR. BURKINSHAW: j 

Q. What books we,re kept by the Cafritz and the 
Cafritz Construction Company? A. The books of the j 
Cafritz Company, and Cafritz Construction Company, j 

those were the only books— 

Q. (Interposing:) Those are the major books? A. 

Yes, sir. 

BY MR. STRASBURGER: j 

Q. Did Mr. Robins have anything to do with the books 
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of the Cafritz and Spector, and Cafritz Construction Com¬ 
pany? A. Yes, sir, he had complete charge. 

MR. STRASBURGER: That is all. 

• * • * 


142 ROSE ROBINS, 


• • • * 

FURTHER DIRECT EXAMINATION 

BY MR. BURKINSHAW: 

Q. Mrs. Robins, you have been previously sworn? A. 
Yes. 

Q. What did you know of your husband’s business af¬ 
fairs during his lifetime? A. I knew nothing. 

MR. BURKINSHAW: That is all. 

• * • • 

THE COURT: This is a very close case, gentlemen, 
in my mind, and I would like to have you argue it fully 
this morning all over again. I would like to have the 
benefit of your oral arguments, and I may ask you to sub¬ 
mit briefs. 

(Thereupon, counsel argued the case at length.) 

At the conclusion of the arguments this occurred: 

THE COURT: I w’ould like for you to file briefs 
on these points, one, on the question of fiduciary rela¬ 
tion, and the other on the missing witness rule, and I 
would like to have sent down to me a copy of the trans¬ 
cript, together with the small exhibits. 

(Thereupon, at 12 o’clock noon, the instant hearing was 
concluded.) 
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Notice of Appeal 

, 

41 Come now Rose Robins, individually; Rose Robins^ 
as administratrix of the estate of Barney Robins^ 
deceased; Corporation-Audit Company; and the Corpora^ 
tion Finance Company and appeal from the judgment of 
this Court entered on the 17th day of May, 1945, (motion 
for new trial overruled August 13, 1945). The appeal 
as to the entire judgment and is being prosecuted in the 
United States Circuit Court of Appeals for the District 
of Columbia. 

Neil Burkinshaw, | 

‘ Dennis Collins, 

930 Shoreham Building, 

Attorneys for Defendants. 

Copy of the foregoing mailed, postage prepaid, this 6th 
day of November, 1945, to Milton Strasburger, Tower 
Building, Attorney for the Plaintiff. 

Neil Burkinshaw. 


Designation of Record 

; 

: 

144 1. The amended complaint. 

2. Answer to original complaint. 

< 

3. Answer to amended complaint. 

4. Pretrial proceedings. 

; 

5. Findings of fact, opinion, conclusions of law, and 
decree. 

6. Amendment to conclusions of law. 
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7. Motion for new trial. 

8. Order denying new trial. 

t 

9. Statement of points on which defendants, and 
each of them, rely on appeal. 

a. The Court erred in finding that a fiduciary rela¬ 
tionship existed between the plaintiff and defendant 
Robins. 

b. The Court erred in finding that Barney Robins, 
deceased, converted any funds of the plaintiff to his 
own use. 

c. The Court erred in finding that the defendant, 
Barney Robins, or the corporation in which he was in¬ 
terested, misappropriated any of the funds of the 
plaintiff. 

d. The Court erred in finding by way of either 
145 surmise or conjecture that the defendant, Barney 

Robins, misappropriated funds of the plaintiff by 
reason of either forgery or altering the name of the 
payee on the checks in question or the endorsements 
thereon. 

, / 

e. The Court erred in finding that Morris Cafritz 
was a proper party plaintiff in light of the fact that 
the checks in question had been signed by him payable 
to divers corporate payees in which he was interested. 

f. The Court erred in failing to apply the surviving 
witness rule. 

g. The Court erred in considering and in accepting 
as competent evidence the photostatic copy of only the 
face of a check drawn by the Corporation Finance 
Company, Barney Robins, President, to the order of 
Barney Robins, individually; said photostat not dis¬ 
closing the endorsement or the endorsements thereon. 

h. The Court erred in failing to rule on the applica¬ 
tion of the plaintiff to the conclusion of the entire case 
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to extend his proof so as to apply to all four defendants 
when theretofore his proof had been offered and Re¬ 
ceived only with respect to the Corporation Au<Rit 
Company. ; 

i. The Court , erred in failing to rule promptly ^>n 
the application of the plaintiff to extend his proof to 
the three defendants other than the Corporation Audit 
Company in that such failure on the part of the Corirt 
imposed a definite hardship and difficulty on cousel 
for the defendants, both in the matter of the scope jof 
cross-examination and in proof to be offered to con¬ 
travene plaintiff.’s case in chief. 


10. Exhibits. • 

A. Plaintiff’s (a) to (u); Defendant’s offered ex¬ 
hibit (v). 

(Printing of the following exhibits has been omitted 
as a complete set of original exhibits has been trans¬ 
mitted to this Honorable Court.) 

(a) Five,bills for services rendered by Cor- 
146 poration Audii; Company to Morris Cafritz, from 
October 3, 1939, to January 1, 1942, all markiid 
“Paid.” 

(b) Paid check of Morris Cafritz for $250.00, payable to 
Corporation Audit Co., dated January 9, 1942, in pavmept 
for professional services rendered by said company. 


(c) Deposit slip dated January 21, 1941, showing de¬ 


posit of $8,000 made by Robins to credit of Caftriz 
Spector account—Bank of Commerce & Savings. 


& 


(d) Deposit slip dated February 8, 1941, showing dje- 
posit of $7,000 by Robins in Bank of Commerce & Savings 

to credit of Cafritz and Spector account. 

* 

(e) Deposit slip dated February 12, 1941, showing de¬ 
posit of $15,000 in Riggs National Bank to credit of Morris 
Cafritz. 
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(f) Deposit slip dated October 14, 1941, showing de¬ 
posit of $21,840.50 by Barney Robins in Riggs National 
Bank to credit of Morris Cafritz. 

I 

(g) Card dated February 29, 1928, showing the open¬ 
ing of Cafritz and Spector account in Bank of Commerce 
& Savings in handwriting of Barney Robins. 

(h) Second card indicating opening of above-mentioned 
account, furnishing signature of Morris Cafritz. 

(i) Photostat copy of the bank account of the Corpora¬ 
tion Finance Company with the Security Savings & Com¬ 
mercial Bank, showing deposits and withdrawals from 
July 11, 1941, to April 2, 1942, including deposit of $8,400 
on or about October 29, 1941. Also phostat copy of deposit 
slip showing deposit in Sec. Sav. Bk. to credit of Corp. 
Fin. Co. of $8400. 

(j) Photostat copy of check on Security Savings & 
Commercial Bank dated October 2S, 1941, on account of 
Corporation Finance Company, payable to Barney Robins. 

(k) Certified copy of certificate of incorporation of 
Corporation Audit Company, No. 20,252. 

(1) Certificate of Recorder of Deeds showing 
147 that Corporation Audit Company has never been 
dissolved according to records of his office. 

(m) Certified copy of Annual Report of Corporation 
Finance Company. 

(n) Photostat copy of the records of the Bank of Com¬ 
merce & Savings, showing deposits to credit of Cafritz and 
Spector account and withdrawals therefrom. 

(o) Notice and subpoenas to defendants and to Maurice 
Kay to produce certain documents and papers. 

(p) Copy of letter from Morris Cafritz to Barney Rob¬ 
ins, dated August 18, 1943. 
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(q) Copy of letter from Ben Kay to Morris Cafrit^ 
dated August 20, 1943. • 

(r) Copy of letter from Morris Cafritz to Benjamin 
Kay dated October 11, 1943. 

(s) Cafritz and Spector ledger. 

(t) Copy of letter dated November 15, 1943, from Mil- 
ton Strasburger, attorney for Cafritz, to Barney Robins. 

(Exclude, however, pencilled entries on ledger sheets 
of Cafritz and Spector account. Bank of Commerce & 
Savings, noting name of Barney Robins.) 

(v) Corporate Tax Return for Corporation Audit Co. 
for 1939. 

11. Notice of Appeal. 

12. Entire transcript of testimony, eliminating captions, 
etc. 

13. This designation. 

Neil Burkinshaw, 
Shoreham Building. 

Dennis Collins, 

Shoreham Building, 

> 

Attorneys for Defendants. 

Service of the foregoing was made personally at 
14S the office of Milton Strasburger, Attorney for Plain¬ 
tiff, Tower Building, this 28th day of November,j 
1945. * | 

Neil Burkinshaw, 

Attorney for Defendants. 

Copy of designation 
rec’d this 30th 
day of Nov., 1945. 

Milton Strasburger, 

A tty. for Plff. | 
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August 18, 1943 

^ JHAW3TS 3 23JAAHD 


Burns/ Robin* 

1443 Kennedy otroet, M.W. 
Washington, D.o* 

Dear Dr* Robins: 






o3 $ 


r 




The Agents of the Internal Revenue Department have 
•ailed a/ attention to oertain deposits in and cheek 
withdrawals from the Cafrits & Opaotor bant account. The 
records of our offioe fall to show those deposits and 
withdrawals, and our accountants have been unable to 
traoe where the following checks on the Oafritz £ opoctor 
account were deporited or whet dlanoaltlnn nr 

ttftt m-M - 

2 - 20-41 6 , 000*00 

10-27-41 8,400*00 

1 sailed this to your attention when you were in ay 
office last, and you promised to examine your records and 
furnish tha necessary information* 

We have been advised by the Bank of Ooaneroe and 
Savings that bank statements were always sent to your 
offloe aa auditor* Tou must, therefore, have retained 
in your offlea tha bank stubs, oanosllsd checks, and also 
any books relating to tha Cafrltz fc Spector account which 
reflast these transactions* 

"* — • •• •*- • %• «• 

Am this is a aattsr of pressing importance, X hereby 
request that all books and records in your possession re¬ 
lating ho the above aatter, be promptly burned over to mj 
offloe* together with your explanation of tha oheeks above 
mentioned* 

Please give this letter yoar tawedlets attention, as 
we are entirely unable to aeaount for the cheeks or to ex¬ 
plain the tvansaotloas to the Internal Revenue Departwent. 

Very truly yours. 
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KAY AND KAY 
INVESTMENT WILDING 
WASHINGTON, D. C. 
NAT'L 9766 


August 20 


Mr* Morris Cafritz 



14th & K Streets, N. W. 
Washington, D. C. 


Dear Morris * 


I have to acknowledge receipt of your letter dated August 
18, 1943, addressed to p amey Robins. Robins has been out of 

— -r** ^ i p t f ******* * ■ ■ "■ fm yi 

town soma short time and expeota to remain away until Labor Day. 


I nave been requested by him to handle such correspondence as 
is possible for such matters to receive his attention when he 
returns. This will be brought to his attention immediately 
upon his return and the information requested will be furnished 


by him. 

Thanks and regards. 

(s) BEN (KAY) 
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COPY 


COPY 


FILED 

NOV 3 0 1945 

CHARLES E. STEWART, Clerk 



October 11, 



Ur. 3en Kay 
Kay & Kay 

Investment Building 
Washington 5, D.C. 

Dear Ben:. 



This is with further reference to my letter 
of August 18, 1943 addressed to Barney Robins, 
v/h oh you acknowledged in his behalf by a letter 
dated August 20th. • jL -- M - - . , 

To refresh your reoolleotloa, I am enoxosiag 
herewith a carbon copy of my letter to Barney liobiis. 
You promised to oall this to his attention immediately 
upon his return to town. • The Information requested 
is urgently needed and I would appreciate your expedit 
ing this matter. 

Very truly yours, 


Morris Cafritz 

NR:DD 
(Knc.) 
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OFFICE OF THE RECORDER OF DEEDS 

DISTRICT OF COLUMBIA ^3, fO** 


• «M7M 


A* 





' ">! r , r >. 


CERTIFICATE 


THIS IS TO CERTIFY that there was received and 
accepted for recording in the Office of the Recorder of 
Deeds for the District of Columbia on December Jl, 1929* 
a Certificate of Incorporation of 

"THE CORPORATION AUDIT CO.“ 


This corporation has not been dissolved and according to 

the records of this offloo 1 b active ana nutliorl run 


to do business ae said corporation* 


f- 




IN TESTIMONY WHEREOF I have set my hand and caused 


' the seal of the Office of the Recorder of Deeds to be 


affixed, this the 30 th day 


'January,(19^5. 
/ 




Frederick' S. Weaver 
First Deputy Recorder, D.C* 
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Appellants , 


v. 

Morris Cafritz, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


Neil Burkinshaw, 

Dennis Collins, 
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Aft omens for Appellants. 
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. IN THE 

United States Court of Appeals 

t 

District of Columbia. 


’ No. 9156. 


Corporation Audit Company, a corporation, et al., 

'.Appellants, 

v. 

r 

Morris- Cafritz, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF OF APPELLANTS. 


S ummar y of Argument. 

1. Appellee’s brief contains grave misstatements of fact| 
that require correction. 

2. Evasion of the surviving witness rule is sought to be 
justified on untenable theory. 

3. Appellee seeks to justify the Trial Court in extending 
liia proof to three defendants other than the Corporation 
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Audit Company after virtually the entire trial had been tried 
upon appellee’s assurances that all proof was being re¬ 
stricted to that single defendant. 

4. The Court failed at the time of trial to rule on the mo¬ 
tion for extension of proof and did not make known his find¬ 
ings in that regard until passing on the merits of the entire 
case months afterward. 

5. Failure of the Court to rule at the time of trial on the 
motion to extend proof and reserving action thereon until 
months thereafter was prejudicial in that it denied the ap¬ 
pellants the right, if so desired, of offering rebuttal tes¬ 
timony. 

6. There is no proof whatever as to the $8,400 check 
claimed to have been given Barney Robins; there is only 
suspicion and conjecture arising from a deposit entered on 
or about that time in the account of the corporation of 
which the aforesaid Barney Robins was an officer. 

Argument. 

I. 

Appellant deplores the necessity of filing a reply brief, 
but this is deemed necessary in order to correct misstate¬ 
ments found in appellee’s brief. 

It is unnecessary to specify each and every particular in 
which appellee’s brief distorts the facts. However, in or¬ 
der to highlight only a few, appellant respectfully submits: 

1. Mr. Robins did not “have charge of all of the financial 
affairs of Mr. Cafritz * * (Appellee’s brief, page 2.) 
He vras only an accountant. 

2. “The implicit trust and confidence (Appellee’s 

brief, page 2) did not exist. Had that been so, Cafritz well 
might have left with Robins one check in a blanket sum, pay¬ 
able to Robins, to cover all contingencies. That he did not 
do so repels utterly the suggested “trust and confidence.” 



I 

I 


3. For the first time in the history of this litigation it i$ 
disclosed that there was a Cafritz-Spector account in th^ 
Lincoln National Bank (Appellee’s brief, page 5). The 
pleadings, the depositions and the testimony at the trial it+ 
self may be searched in vain for any reference whatsoever 
to such an account in the Lincoln National Bank. It comes 
as an utter and complete surprise to counsel for the appelj 
lants. Had it been known at the time of trial, it conceivably 
would have opened a fertile field for cross-examination of 
appellee Cafritz. 

: IL 

In endeavoring to hurdle the inhibitions of the surviving 
witness rule the appellee is compelled to depend on rather 
nebulous theory. He seeks to invoke the support of Section 
304 of Title 14 of the Code, a section dealing with parties 
jointly liable. The entire theory as developed in pages 11, 
12, 13, and 14 of appellee’s brief is untenable. 

The appellee concludes his discussion of the alleged inap-l 
plicability of the surviving witness rule with a denunciation 
of the rule itself. He concedes that the rule still rests on 
an Act of Congress. He urges that a statute should not 
receive a construction which would endanger appellee’s 
claim. 

i m. | 

Probably the most startling portion of the appellee’s 
brief (pages 15 and lfi) consists in his statement that it 
was not intended “that other evidence not covered bv the 
statute should be confined to any particular defendant 
* * •”. In view of the constantly repeated statements of 
counsel for the appellee that his proof was being confined 
solely to the Corporation Audit Company, which statements 
are set forth verbatinrin appellants’ brief, it appears re¬ 
grettable that appellee’s counsel now is driven to distorting! 
the meaning of his own words. 

The entire case was tried until the closing moments un¬ 
der repeated assurances of counsel for the appellee that 
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no proof was being offered save with respect to the Corpo¬ 
ration Audit Company. At that point he made a motion to 
extend his proof to the others. The Court did not rule on 
this motion at the time of trial. The awkward method re¬ 
sorted to by the appellee in presenting his case in chiel, 
his reiterated assurances that his proof was being confined 
to but one defendant when he, in fact, had impleaded four 
and the failure of the Court to rule until months afterward 
on the application as to extension of proof constituted prej- 
udicial reversible error. 

Finallv, it is important to note that the Court did not act 
on appellee’s application as to the extension of his proof to 
the three defendants other than the Corporation Audit 
Company until he disposed of the entire case on the merits 
at the same time filing his findings of fact, conclusions of 
law, and judgment. This obviously had the effect of fore¬ 
closing the appellants from their most important right 
rebuttal. Had the Court seasonably acted on the applica- 
tion for extension of proof, then it may very well have de¬ 
veloped that appellants would have felt impelled to file r - 
buttal testimony that conceivably might have disposed o 
all the issues involved. 

This error on the part of the Trial Court coupled with the 
others is viewed by the appellants as being highly preju- 

dicial. 

The appellee seeks to have it assumed that, because a 
deposit of a check for $8,400.00 was made in the bank ac¬ 
count of the Corporation Finance Co., in October, 1941, a 
about the same time the appellee’s bank account was debited 
with a like amount, the check drawn upon the appellee s ac¬ 
count was the same check which went into the Corporation 

Finance account (Appellee’s brief, p. 4). We j 
there is not a word of testimony in the record to show that 
this $8,400.00 check was given to Bobins, or the P^pose or 
which it was given. There is testimony that in February, 
ml, four checks aggregating $27,734.75 were given to him. 
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but this was eight months before October, 1941, when thb 
deposit of $8,400.00 'w-as made in the Corporation Finance 
account. The court was, therefore, wholly unjustified in 
assuming, in the absence of any evidence, that the check 
for $8,400.00 charged to appellee’s account was given tjo 
Robins; that the deposit in the Corporation Finance ac¬ 
count w^as the appellee’s check, even if given, and that 
the purpose of the check in October, 1941, was the same ^s 
in February, 1941, when the four checks were given. Until 
proof was advanced by the appellee imposing some burden 
of explanation upon the appellants, they were not require^ 
to say anything. And’, certainly the state of the record with 
respect to the $8,400.00 deposit made in October, 1941, ijn 
the Corporation Finance account, did not oblige the ap¬ 
pellants to come forward with any proof. For what the 
appellee offered on this head was not proof, but suspiciop. 
4 ‘It is not the habit of any courts of justice to yield theni- 
selves up in matters of right to mere conjecture and possi¬ 
bilities”. (The Ship Henry Ewbank, 11 Fed. Cas. Nb. 
6,376, per Story, J.). ‘And in the case of Shotwell v. Dixon > 
163 N. Y. 43, it was h^ld that evidence which only gives rise 
to suspicion or conjecture acquires no additional weight 
from the neglect of the party affected by it to take the wit¬ 
ness stand and give an explanation. 

Our discussion in this brief as to the $8,400.00 item is 
not to be taken as a;i admission that sufficient proof was 
adduced to justify the trial court’s judgment in respect bf 
the four February, 1941, checks. The same lack of proof 
and the same reliance upon suspicion exist as to them as in 
the case of the $8,400,00 check. 

The appellee has, in effect, charged Robins, who is dead, 
with the crimes of forgery and larceny. In such a case 
“there should ... be testimony of sufficient weight and char¬ 
acter to satisfy the court or jury that a crime has been com¬ 
mitted. There should be no guessing at it”. (Baird v. 
Abbey, 73 Mich. 347.) 


* 
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Conclusion. 

Wherefore, the premises considered, appellants respect¬ 
fully submit that the judgment of the Trial Court should 
be set aside. 

Neil Burkinshaw, 

Dennis Collins, 

Attorneys for Appella/nts. 



